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Introduction

Trade liberalization and worldwide economic integration have brought not only an increase in
wealth but also in transnational threats. Environmental devastation caused by commercial
activities of transnational corporations (TNCs) is one of such threats. While almost all countries
have environmental laws designed to protect air, water, land, and flora and fauna from pollution,
the rules differ per country. In particular, there is a significant difference between the rules of the
developed countries in which most of the TNCs are headquartered and the rules of developing
countries where a number of TNCs are engaged in pollution-intensive industries. Generally, the
rules of developed countries are much stricter than those of developing countries. Over the past
two decades, it has been persistently alleged that TNCs conduct their operations in developing
host countries in accordance with much lower environmental standards than those adopted in
their home countries or developed host countries. As long as the TNCs comply with the environ-
mental regulations of their developing host countries, they cannot be held liable for environmen-
tal damage caused by their operations, even when such damage could have been avoided or
minimized by the application of the higher environmental standards in place in their home
countries. However, damage to the environment is not only a matter of the directly harmed
country (i.e., the host country) but also a matter of global concern. Given the rapid increase of
pollution-intensive industries in developing countries, there seems to be an urgent need to require
TNCs to employ stringent environmental standards in developing host countries as well. This
objective may be achieved through the extraterritorial application of environmental regulations
by the TNCs’ home countries. Some ten years ago, Alan Neff, then an assistant professor at the
Stuart School of Business at the Illinois Institute of Technology, proposed that the United States
legislate a Foreign Environmental Practices Act compelling US corporations to comply with US
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environmental regulations in their operations outside the US.1 This article seeks to assess the
need for such legislation and examines under what conditions it could be considered appropriate,
effective and feasible in the light of the international community’s current political, economical
and legal climate.

1. Activities of TNCs in developing countries

Generally, a transnational corporation (TNC) can be defined as an incorporated enterprise
comprising a parent company and its foreign affiliates.2 Foreign affiliates may include a foreign
branch,3 a foreign subsidiary,4 and a foreign associate enterprise.5 In this article, the country
under whose law a TNC’s parent company is incorporated is referred to as the ‘home country,’
and the foreign country in which the TNC operates is referred to as the ‘host country.’
According to the World Investment Report 2004, it is estimated that there are approximately
61,000 TNCs in the world.6 In 2003, the foreign direct investment (FDI) outflow, which is a
measure of the productive capacity of TNCs, amounted to $ 612 billion.7 The number of foreign
affiliates is approximately 900,000 and these affiliates account for an estimated one-tenth of the
world gross domestic product (GDP) and one-third of the world exports.8 While more than 60%
of foreign affiliates are located in developing countries, more than 70% of parent companies are
headquartered in developed countries.9 The bulk of international production is undertaken by a
relatively small number of TNCs: the top 100 TNCs (less than 0.2% of the total number of TNCs
worldwide) accounted for 14% of the sales of foreign affiliates worldwide, 12% of their assets,
and 13% of their employment in 2002.10 Almost 90% of the top 100 TNCs are headquartered in
the Member States of the European Union (EU), in the US and in Japan.11 The power of such top
TNCs can be illustrated by the fact that out of the 100 largest economies in the world, 51 are
TNCs and only 49 are countries.12

TNCs operate in a wide range of pollution-intensive manufacturing industries whose products
or processes may harm the environment. FDI stock in the manufacturing sector rose nearly
threefold during the period of 1990-2002.13 Even though developed countries attracted several
times as much FDI in the manufacturing sector as developing countries, the gap is shrinking:
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while in 1990 the manufacturing sector’s inward FDI stock in developing countries was approxi-
mately one-fifth of that in developed countries, it was half in 2002.14

TNCs are also engaged in primary industries such as agribusiness and mining, which may
negatively affect environmentally sensitive areas. FDI stock in the primary sector more than
doubled during the period of 1990-2002.15 In 1990, developed countries accounted for approxi-
mately 90% of inward FDI stock in the primary sector.16 However, during the period of 1990-
2002, the developing countries’ share increased dramatically: in 2002, developing countries
attracted more than 30% of FDI in the primary sector.17

Recently, the services sector has been attracting more FDI than the manufacturing and primary
sectors: while in 1990 the services sector accounted for 49% of inward FDI stock worldwide, in
2002 this had risen to 60%.18 This recent trend is also true for developing countries. In 2002, the
services sector’s share of inward FDI stock was the largest ever in developing countries: the
services sector accounted for 55%, the manufacturing sector for 38%, and the primary sector for
7%.19 However, this fact does not necessarily mean that the environmental risk that may be
caused by TNCs’ activities in developing countries has decreased. As stated above, the amount
of FDI stock in the manufacturing and primary sectors has increased dramatically and the
developing countries’ share of inward FDI stock in such sectors has also risen significantly.
These facts clearly show that TNCs are actively engaging in the manufacturing and primary
industries in developing countries. This justifies serious concerns over the environmental
consequences of the commercial activities of TNCs in developing countries.

2. TNCs’ environmental practices and environmental damage caused by them in developing
countries

2.1. The Stockholm Declaration and environmental law making
On 16 June 1972, the United Nations Conference on the Human Environment, which was held
in Stockholm, Sweden, adopted twenty-six principles regarding environmental protection
(Stockholm Declaration).20 Since the Stockholm Declaration, the international community has
witnessed an unprecedented period of environmental law making. Nowadays, almost all countries
have environmental laws designed to protect air, water, land, and flora and fauna from pollution
and devastation. In addition to such national laws, there are hundreds of international instruments
dedicated to the protection of the environment.21 While there have been a number of legally
binding international agreements for environmental protection, the ‘soft law’22 approach is more
common in this field of international law.
Environmental laws set forth various standards which can be divided into product standards and
process standards.23 The process standards may include ambient standards, emission or discharge
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standards, and safety and risk standards.24 In the following discussion, the term ‘environmental
standards’ will be used to refer to process standards.

2.2. Double standards
Today, virtually every country in the world has enacted environmental laws, but these laws differ
per country. It has been recognized that a significant gap exists between the environmental laws
of developed countries and those of developing countries, with the former being much more
stringent than the latter.25 This is partly due to the fact that developed countries have more
resources to commit to environmental protection, while developing countries lack such resources
and must direct their limited resources toward basic necessities. Moreover, companies in
developing countries usually do not have advanced ‘clean’ technologies at their disposal, which
causes the national governments to adjust environmental standards to locally available technolo-
gies in order not to place domestic companies at a competitive disadvantage.26

Under this dichotomy between environmental regulations, TNCs operating in developing
countries have been accused of adopting lower environmental standards than those adopted in
their home countries or developed host countries even though they have the capability to
implement the higher standards.27 The existence of this double standards practice was confirmed
by at least two UN studies conducted jointly by the Economic and Social Commission for Asia
and the Pacific (ESCAP) and the UN Centre on Transnational Corporations (UNCTC).28 The first
study, which was conducted in 1987, found that TNCs adopted lower environmental standards
in the surveyed developing countries than those adopted in developed countries. This finding was
reinforced by the second study which found, for example, that only 25% of the surveyed TNCs
in Thailand’s pesticide industry had adopted ‘global’ environmental standards, while over 50%
admitted that only local standards were applied in relation to environmental management.29 A
fairly recent study conducted by researchers from the Copenhagen Business School collaborating
with the UN Conference on Trade and Development (UNCTAD) also pointed out that most of
the surveyed TNCs had adopted an environmental strategy focusing more on local standards than
on uniform standards.30 
The following may illustrate the double standards practice of TNCs. The Royal/Dutch Shell oil
company (hereinafter: Shell) in Nigeria laid several high-pressure pipelines above ground that
ran through villages and criss-cross over land that was once used for agricultural purposes,
rendering it economically useless. No consultation had taken place whatsoever, either before or
during the pipe laying. Conversely, in the case of Shell’s pipeline running from Stanlow in
Cheshire to Mossmoran in Scotland, some seventeen environmental surveys had been commis-
sioned before a single turf was cut. Shell explains: ‘A painstakingly detailed Environmental
Impact Assessment covered every metre of the route, and each hedge, wall and fence was
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catalogued and ultimately replaced or rebuilt exactly as it had been before Shell arrived. Elabo-
rate measures were taken to avoid lasting disfiguration and the route was diverted in several
places to accommodate environmental concerns (...).’31 
Recently, leading TNCs have started to employ a more uniform approach to environmental
issues.32 For example, DuPont, a US-based chemical company, has declared its global commit-
ment to adhere to the highest standards for the safe operation of facilities and the protection of
the environment.33 Toyota, a Japan-based automobile manufacturer, has professed that it is
‘implementing environmental responses at the highest levels in all regions around the world and
in all areas.’34 Generally, these foresighted TNCs have established internal environmental
standards that meet or exceed the standards of all major locations and have required all facilities
around the world to comply with these internal standards.35 However, the number of TNCs
adopting such universal environmental standards is small and the double standards practice seems
to be dominant still.36

Studies showing the TNCs’ double standards practice also indicate, however, that TNCs still
generally have a better record regarding the management of environmental concerns than local
enterprises in developing host countries.37 This does not mean, however, that TNCs can be
absolved from the accusation of applying double standards, because their abundant resources,
advanced technologies, and managerial and organizational techniques all enable them to
implement higher standards such as the ones which they apply at home or in developed host
countries.38

2.3. Examples of environmental damage caused by TNCs in developing countries

2.3.1. Bhopal, India (fertiliser manufacturing)
On 2 December 1984, in the city of Bhopal, India, Methyl Isocyanate was released from the
storage tank of a fertiliser plant owned and operated by Union Carbide India (UCI). The poison-
ous gas killed 1,800 people instantly and affected over 200,000 people; the death toll from this
tragedy amounted to 4,200.39 
UCI is a subsidiary of the Union Carbide Corporation (UCC), which later became a wholly
owned subsidiary of the Dow Chemical Company. UCC held 50.9% of the total stock of UCI,
and Indian government-owned corporations held 22% of the stock.40 While UCC claimed that the
leakage was caused by sabotage, the investigation revealed that a variety of operating errors,
design flaws, maintenance failures, and training deficiencies had all contributed to the tragic
incident.41 
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Immediately following the disaster, numerous lawsuits were filed against UCC in various US
federal courts.42 These cases were all joined and assigned to the US District Court for the
Southern District of New York.43 In 1986, the Court dismissed the consolidated action on forum
non conveniens44 grounds in favour of an Indian forum.45 The Indian government46 subsequently
lodged a $ 3.3 billion claim against UCC in the Bhopal District Court on behalf of the aggrieved
people.47 In 1989, UCC settled all relevant claims for $ 470 million.48 However, in 1992, an
Indian court issued an arrest warrant for the former chairman of UCC, who was charged with
homicide, but failed to appear in court.49 In 2003, the Indian government asked the US to
extradite the former chairman,50 but in 2004, this request was denied by the US State Department
on technical grounds.51

2.3.2. Bukit Merah, Malaysia (monazite processing)
In 1982, Asian Rare Earth Sdn. Bhd (ARE) started monazite processing in Bukit Merah,
Malaysia.52 The extracted rare earth was shipped to Japan, while the radioactive and toxic wastes
were left in Malaysia.53 ARE was established in 1979 as a joint venture of Mitsubishi Kasei Corp.
(currently Mitsubishi Chemical Corp.), a Japanese chemical producer, and 14 Malaysian
companies.54 Mitsubishi Kasei held 35% of the shares and Malaysian companies held the
remaining shares.55

It is reported that ARE maintained its operations in Bukit Merah for four years without perform-
ing an environmental impact assessment or even holding the proper licence for the generation,
handling and storage of radioactive effluents.56 The production of rare earth from 1982 to 1985
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was conducted under extremely unsafe conditions.57 People in the region reported that they
suffered from a bad smell, coughing, and tearing.58 Moreover, they claimed that the inappropriate
dumping of wastes had caused leukaemia, infant mortality, and congenital diseases.59 In 1985,
eight people sued ARE on behalf of themselves and residents of Bukit Merah, demanding the
immediate closure of ARE.60 In 1992, the Malaysian High Court ordered ARE to suspend its
operation, but in 1993 the Supreme Court reversed the ruling and allowed ARE to continue its
operations.61 Nevertheless, ARE closed down the plant in 1994.62

2.3.3. Ogoniland, Nigeria (petroleum extraction)
Ogoniland, which is located in the Niger Delta region of south-eastern Nigeria, is an area
inhabited by approximately 500,000 Ogoni people, who live by fishing and farming.63 In 1958,
Shell started to extract oil from the Niger Delta region.64 Shell conducts its oil exploitation in
Nigeria under the name of Shell Petroleum Development Company of Nigeria (SPDC), operating
a joint venture on behalf of the state-owned Nigerian National Petroleum Corporation, Shell, and
other European oil majors.65

Through 35-year-long petroleum extraction, SPDC caused the devastation of water, air and land
in Ogoniland, which caused a number of health problems for the Ogoni people.66 This environ-
mental devastation was caused by SPDC’s lack of due care. Pipelines were improperly main-
tained and regularly spilled a large amount of oil into the environment.67 As a result of ‘blow-
out,’ which is uncontrolled release of oil from wells, volumes of crude oil polluted the region.68

Such blow-outs resulted from inappropriate maintenance.69 Numerous oil spills were simply left
untouched and thus aggravated the pollution.70

In 1993, protest movements against the environmental devastation intensified and led SPDC to
suspend its operations in Ogoniland.71 In May 1994, nine persons who were leading the protest
movements were arrested for inciting the murder of four pro-government Ogoni leaders during
protests in Gokana.72 As a result of their flawed trial, all of them were convicted of murder.73 Two
days later, the Nigerian government executed the nine men.74 In condemnation of the executions,
the US, the United Kingdom (UK), and several other countries consequently withdrew their
ambassadors from Nigeria.75
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2.4. Uniform application of strict environmental standards
As stated in Section 2.2, TNCs more often than not apply less stringent environmental standards
in developing host countries as opposed to the much higher standards which they apply in their
home countries and in developed host countries. As long as the TNCs comply with the environ-
mental regulations of developing host countries, the double standards practice cannot be regarded
as legally blameworthy. However, it is apparent that the double standards practice has signifi-
cantly contributed to environmental devastation in developing host countries.
Through the reduction of environmental protection costs, TNCs can maximize their short-term
profit, and consumers, especially those in developed countries, can benefit from cheap products.
However, it should not be forgotten that in the long run these short-term savings will be vastly
exceeded by the cost of remedying the long-term detrimental effect on our planet. Moreover, as
mentioned earlier, TNCs have sufficient capabilities to implement higher environmental stan-
dards. Not only do TNCs have access to clean technologies, which were developed in response
to stringent environmental regulations in their home countries or developed host countries, but
they also possess skills in the safe handling, transport, storage, use and disposal of toxic materi-
als, and in the development of pollution abatement technologies. Such technological advantages
may be reinforced by sophisticated management skills, which have also been refined by long
experience with environmental management in countries with high environmental standards.
This is why TNCs should employ stringent uniform environmental standards and use the best
available technologies irrespective of the location of their operations. Agenda 21, the global
action plan for environmental management adopted at the UN Conference of Environment and
Development in Rio de Janeiro in 1992 (aka Earth Summit) also suggests the application of
uniform environmental standards where it encourages TNCs ‘to introduce policies demonstrating
the commitment (…) to adopt standards of operation equivalent to or not less stringent than those
existing in the country of origin (emphasis added).’76 

3. Regulating TNCs’ environmental practices

3.1. Necessity of a legal mechanism to force TNCs to adopt uniform standards
In order to strengthen the protection of the environment worldwide, it is necessary for TNCs to
apply stringent environmental standards regardless of where they operate. As mentioned in
Section 2, a growing number of leading TNCs have already established internal environmental
standards that meet or exceed the standards of all major locations and have required all facilities
around the world to comply with these internal standards. However, it seems unlikely, at least
in the short run, that the majority of TNCs will follow suit. Since TNCs operate within a market
system, they will not be predisposed towards incurring large environmental control costs unless
they are legally required to do so. Apparently, the principal reason why leading TNCs have
voluntarily established stringent internal standards is that they consider such self-regulation to
contribute to their ultimate objective, i.e., profit maximization. A uniform approach may, for
example, minimize the risk of litigation and serve as an effective public relations technique.
There is no guarantee that other TNCs will act accordingly when presented with such incentives.
It therefore seems necessary that a legal mechanism is developed that will force TNCs to adopt
stringent environmental standards wherever they may operate.
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There are two legal methods by which the adoption of stringent uniform environmental standards
by TNCs may be achieved.77 The first method is the international harmonization of national
environmental regulations so as to produce a ‘level playing field’ for TNCs. The second method
is the direct regulation of TNCs through the application of the domestic environmental laws of
their home countries to their foreign operations. This approach may take either one of two forms:
(1) developing host countries could apply the developed home countries’ environmental regula-
tions to TNCs operating in the host country, or (2) developed home countries could apply their
domestic environmental regulations extraterritorially to TNCs operating in developing host
countries. The second method will be discussed in Section 4.

3.2. Achieving uniform environmental regulations through international harmonization

3.2.1. Opposition to uniformity
Recently, there has been considerable support among the international community for the
development of international environmental regulations.78 However, there is a growing body of
opinion that such international regulations should not be of a uniform nature. According to
critics, uniform international regulations may impede sustainable development by imposing
inappropriate priorities on developing countries.79 For example, it is asserted that developing
countries do not need ‘high levels of environmental protection against cancer (...) at the expense
of basic human need[s] such as protection from high infant mortality and rampant malnutrition.’80

In addition, differences in national environmental regulations may be justified by the fact that
countries have distinct geographic, ecological, and demographic characteristics and that their
capacity to assimilate pollution is therefore different as well.81 The Rio Declaration on Environ-
ment and Development (Rio Declaration),82 a product of the Earth Summit like Agenda 21,
acknowledges the inappropriateness of the uniform international regulations. Principle 11 of the
Rio Declaration stipulates that: ‘States shall enact effective environmental legislation. Environ-
mental standards, management objectives and priorities should reflect the environmental and
development context to which they apply. Standards applied by some countries may be inappro-
priate and of unwarranted economic and social cost to other countries, in particular developing
countries.’
From the economists’ perspectives, it may be reasonable for some countries to host pollution-
intensive industries under less stringent environmental regulations for the purpose of achieving
economic development.83 However, such arguments fail to take account of the risk of long-term
and irreparable damage to the environment: ‘No country should have the right to degrade the
environment irreversibly for future generations in the name of national competitiveness.’84 
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3.2.2. Recent developments toward uniform environmental regulations
Even critics of uniform international regulations agree to such a mechanism in relation to
transboundary pollution.85 Recent developments in international environmental law reflect the
international community’s recognition of the fact that uniform international regulations are
necessary in some areas. For example, in 1987, the Montreal Protocol on Substances that Deplete
the Ozone Layer (Montreal Protocol) was adopted in Montreal, Canada.86 The Montreal Protocol
sets out the time schedule to freeze and reduce the consumption of ozone depleting substances.
Another example is the Kyoto Protocol to the UN Framework Convention on Climate Change,
which was adopted in Kyoto, Japan, in 1997.87 The Kyoto Protocol requires industrialized
countries to reduce their greenhouse gas emission from 1990 levels by at least 5% over the period
2008-2012. 
However, it should be noted that even these two successful international agreements do not
prescribe uniform standards in the strict sense: the Montreal Protocol offers a grace period to
developing countries before phase-out measures apply to them, while the Kyoto Protocol does
not impose a duty on developing countries to reduce their greenhouse gas emission. Thus, the
current reality is that the prescription of uniform environmental regulations through legally
binding international agreements appears to be unlikely.

3.3. Developing host countries’ difficulties in regulating TNCs’ environmental practices

3.3.1. Enhancing environmental regulations on developing host countries’ own initiative
As stated above, the international harmonization of national environmental regulations through
international agreements seems unlikely. This means that the international community needs to
rely on states’ own initiatives to strengthen their environmental regulations, as envisaged by the
Rio Declaration. The Rio Declaration requests every nation to ‘enact effective environmental
legislation’88 and to ‘develop national law regarding liability and compensation for the victims
of pollution and other environmental damage.’89

However, first of all, it seems highly unlikely that developing countries will voluntarily
strengthen their environmental laws to the same level as those enacted by developed countries.
This is partly because a number of developing countries fear that strict environmental regulations
would discourage TNCs from locating their operations in those countries.90 In addition, the
enhancement of environmental regulations would jeopardize the development of domestic
companies, which lack the advanced and effective pollution control technologies required to
satisfy such strengthened regulations.91 Many developing countries still regard environmental
quality as a ‘luxury’ that they are willing to forgo in favour of further economic development and
increased wealth.92 
Nevertheless, recognizing that the conservation of the environment is essential for their long-term
growth or responding to the increasing pressure from the international community, developing
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countries may enhance existing environmental regulations to some extent.93 Moreover, develop-
ing countries may enact laws enabling them to apply to the TNCs operating within their respec-
tive territories the environmental regulations in force in these TNCs’ home countries. Unfortu-
nately, however, such legislation would face various difficulties in relation to its enforcement,
as will be explained later.

3.3.2. Developing host countries applying developed home countries’ environmental regulations
to TNCs
As mentioned above, instead of allowing TNCs to operate entirely under the developing host
countries’ environmental laws, developing host countries could enact legislation that requires
TNCs to comply with their home countries’ rules in the territory of their host countries.94 This
approach has a significant advantage in that local companies in the developing host countries
remain subject to only the local standards which means that the development of local industries
will not be jeopardized. The report on the outcome of the joint survey conducted by the ESCAP
and the UNCTC mentioned the following concerning this approach:

‘Governments should look into the possibility of revising policies and regulations so that
TNCs are bound to adopt the environmental standards of their home countries, while at the
same time allowing local firms to be regulated on the basis of local standards (...) [L]ocal
standards should be gradually upgraded on the basis of a schedule to give local firms time
to adjust their operations according to the new standards required and for them to have time
to plan out such changes.’95

However, practical difficulties are anticipated in the enforcement process: environmental
authorities of developing host countries would inevitably be required to identify, understand, and
administer different standards for the various TNCs from different home countries.96 Moreover,
free trade advocates have criticized the fact that such an approach is contrary to the principle of
national treatment97 insofar as TNCs are subject to stricter standards than those applied to local
or state-owned industries.98 It is argued that whether such measures can be considered bona fide
environmental regulations rather than protectionist measures is quite doubtful.99

3.3.3. Lack of effective enforcement mechanisms
Regardless of whether environmental regulations of developing host countries are enhanced as
a result of international agreements or at their own initiative, such regulations will always need
to be enforced through the host countries’ legal systems.100 The enforcement of environmental
regulations must be routine, reasonably resourced and predictable. Even though most individuals
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and corporations strive to abide by environmental laws, some part of the public evades legal
duties. Regular enforcement is crucial to detect such evasion and prevent further evasion.
Since environmental laws are generally enforced through the administrative process, the
effectiveness of environmental law enforcement can be gauged by the strength and integrity of
the administrative law regime. In this respect, many of the developing host countries even lack
the institutional and legal frameworks in their administrative branches that are needed to enforce
the existing environmental regulations.101 
Even where developing host countries have established legal frameworks for the purpose of
environmental law enforcement, realities peculiar to these countries seem to prevent appropriate
enforcement action.102 Generally, there are three major factors that impede the effective enforce-
ment of environmental regulations in developing host countries. The first impediment is the lack
of incentive. Since national revenues of developing host countries largely depend on the activities
of TNCs, regulatory agencies of those countries tend to avoid strict enforcement against TNCs.
Developing host countries fear that, by undertaking enforcement action against TNCs, they might
place billions of dollars in jeopardy.103 The second obstacle is the lack of experienced enforce-
ment personnel. Many developing host countries do not have sufficient resources and ‘know-
how’ to provide the regulatory agencies’ officers and the judiciary with the training needed to
to enforce environmental regulations.104 Finally, public corruption has been prevalent in develop-
ing host countries and this also seems to prevent effective enforcement.105 
As mentioned above, developing host countries may face various difficulties in regulating the
environmental practices of TNCs. The problems caused by the lack of experienced enforcement
personnel may in future be resolved to some extent through international cooperation with the
aim of helping developing countries to enhance their enforcement capabilities. The prevalence
of corruption may also be mitigated by the developed countries’ stringent enforcement of the
Convention on Combating Bribery of Foreign Public Officials in International Business Transac-
tions as established by (mainly) the member states of the Organization for Economic Co-
operation and Development (OECD) (OECD Anti-bribery Convention);106 moreover, it is
expected that not only developed countries but also developing countries would strive to suppress
corruption once the UN Convention against Corruption enters into force.107 However, it will
undoubtedly take considerable time for those improvements to be made. 
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4. Developed home countries extraterritorially applying domestic environmental regula-
tions to TNCs

4.1. The significant advantages of extraterritorial regulation
As was discussed above, it seems unlikely that developing host countries will be able to regulate
TNCs’ environmental practices effectively. The remaining solution, therefore, would be the
extraterritorial application of developed home countries’ environmental legislation to national
TNCs operating abroad in developing countries.
Extraterritorial regulation by the home countries of TNCs has the distinct advantage that such
rules are able to oblige TNCs to comply with stringent environmental regulations without having
to rely on possible legislative action by the host countries. Of course, when in place, TNCs have
to comply with the host countries’ environmental regulations as well, which requires them to
abide by stricter regulations still. In addition, extraterritorial regulation may induce developing
host countries to improve their own regulations without jeopardizing the development of
domestic industries, because developing host countries would no longer need to maintain weak
environmental regulations in order to attract foreign investment. Extraterritorial application of
home countries’ regulations may also facilitate the transfer of advanced environmental technolo-
gies to developing host countries and boost the development of environmental training
programmes for employees in those countries. In addition, the brunt of the enforcement costs
would be borne by the governments of developed home countries, which generally have suffi-
cient financial and legal resources.

4.2. Legal basis for extraterritorial prescriptive jurisdiction
If developed home countries wish to apply their own domestic environmental regulations to
TNCs’ foreign operations, they need to give extraterritorial effect to their existing environmental
laws. It must first be examined, however, whether this is in fact in keeping with the requirements
of international law.

4.2.1. Principles of prescriptive jurisdiction
International law recognizes territoriality as a basis for prescriptive jurisdiction; that is, a state
has jurisdiction to prescribe law with respect to conduct that takes place within its territory.108

The territoriality principle is the most fundamental basis for the exercise of prescriptive jurisdic-
tion.109 Even though the territoriality principle does not require that all aspects of the conduct to
be regulated occur within the territory of the state seeking jurisdiction over that conduct,110 it
cannot cover wholly extraterritorial conduct either. There are four principles under international
law according to which a state is allowed to exercise jurisdiction over wholly extraterritorial acts:
(1) the nationality principle, (2) the protective principle, (3) the passive personality principle, and
(4) the universality principle.111
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Under the nationality principle, a state may prescribe law regarding activities of its nationals no
matter where such activities occur.112 Under the protective principle, a state is allowed to regulate
extraterritorial conduct directed against the security of the state or against a limited class of other
national interests, regardless of the perpetrator’s nationality.113 For example, a state may
criminalize espionage or counterfeiting of its currency committed outside the territory by non-
nationals.114 Under the passive personality principle, a state may prescribe law concerning
extraterritorial conduct directed against its nationals regardless of the perpetrator’s nationality.115

Finally, under the universality principle, a state is allowed to define and punish certain criminal
offences recognized by the international community to be of universal concern, such as piracy,
slave trade, genocide, and terrorism, even if none of the above legal bases is present.116

4.2.2. Reliance on the nationality principle
The nationality principle is widely accepted as a basis for prescriptive jurisdiction over extraterri-
torial conduct. For instance, the OECD Anti-bribery Convention, which seeks to criminalize the
bribery of foreign officials, requires the signatory states to exercise its jurisdiction over transna-
tional bribery if they exercise such jurisdiction over other extraterritorial crimes.117 In practice,
most of the signatory states have indeed extended their national jurisdiction over bribery of
foreign officials118 even though a number of states have established additional conditions,
including dual criminality, for prosecution. The nationality principle could thus be used to
prescribe law that extends the application of domestic environmental regulations to the foreign
operations of their TNCs.
This is not the case for the remaining three principles. The application of the protective principle
is limited to conduct directed against the security of a particular country or threatening the
integrity of governmental functions. Even though the destruction of the environment certainly
has a detrimental effect on countries, it cannot be characterized as conduct threatening the
security or governmental functions of a particular country. Similarly, environmental wrongdoings
in one country cannot be considered as acts directed against nationals of another country, even
though large-scale environmental destruction in one country may have a devastating impact on
nationals living in other countries, particularly in neighbouring countries. The destruction of the
environment is generally condemned by the international community and there are several
international agreements that regulate certain types of environmental destruction, but as yet no
universal standard has been established that defines condemnable environmental destruction in
general. Therefore, the universality principle would not be an appropriate basis for extending the
application of domestic environmental law to TNCs’ foreign operations.

4.2.3. Nationality of corporations & prescriptive jurisdiction over foreign subsidiaries
As stated above, a state may rely on the nationality principle to prescribe the application of
domestic environmental regulations to TNCs’ foreign operations. In order to enforce such law
effectively, legal mandates need to cover not only natural persons who are acting on behalf of
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legal persons, but also the legal persons themselves. In this respect, the nationality principle is
applicable to legal persons as well as to natural persons.119 Corporations generally have the
nationality of the country where they are incorporated.120 With respect to TNCs, however, the
situation seems rather more complex as they can be nationals of more than one state and their
activities are not limited to any one state’s territory. A TNC is a group of corporations, each of
which is established under the law of different states and all of which are linked by common
managerial and financial control and pursue integrated policies. Even though TNCs are an
established feature of the international economy, the TNC has not yet acquired any special status
in international law or in national legal systems.
If the nationality of an affiliate corporation belonging to a TNC is determined only on the basis
of its place of incorporation, this means that a foreign affiliate corporation cannot be regarded
as a national of the TNC’s home country. In such cases, the nationality principle does not enable
the TNC’s home country to exercise extraterritorial jurisdiction over these foreign affiliate
corporations. Consequently, the reach of the home country’s extraterritorial jurisdiction would
not extend to foreign operations conducted by a foreign branch.
However, under certain circumstances, it might be reasonable for a state to treat as nationals of
any entities, including corporations, that are owned or significantly controlled by its true
nationals. Para. 414 (2) of the Restatement (Third) of Foreign Relations Law of the US provides
that, for limited purposes, a state may regulate the activities of corporations organized under the
law of a foreign state ‘on the basis that they are owned or controlled by nationals of the regulat-
ing state.’121 Relying on this extended version of the nationality principle, the US has exercised
extraterritorial jurisdiction over foreign subsidiaries and other foreign affiliate corporations
primarily to enforce economic sanctions against hostile countries.122 The European Community
(EC) has fiercely challenged this approach.123

In other matters, the US has however refrained from resorting to this extensive interpretation of
the nationality principle. For example, the US Congress did not rely on it when it enacted and
amended the Foreign Corrupt Practices Act (FCPA), which criminalizes the bribery of foreign
officials. Under the FCPA, extraterritorial jurisdiction can be exercised over the conduct of US
nationals and US-based corporations only.124 The US Congress may have been concerned about
possible infringements of foreign countries’ sovereignty. The same concern may affect the
exercise of jurisdiction over foreign subsidiaries and other foreign affiliate corporations for the
purpose of applying environmental regulations.125 In 2000, a Bill for a Corporate Code of
Conduct Act was introduced in the US House of Representatives.126 Although the Act aims to
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regulate TNCs’ conduct in foreign countries, its legal mandate extends only to US nationals and
US-based corporations.127

4.3. The sovereignty concern
The idea of extraterritorial application of developed home countries’ domestic environmental
regulations has been criticized mainly on the grounds that it would intrude too far into the
internal affairs of developing host countries and might amount to a new form of ‘cultural imperial-
ism.’128 It is generally accepted that every sovereign state has a right to decide what constitutes
a safe and risk-free activity, what the standards of health of its citizens should be, and what level
of pollution should be considered legal within its boundaries.129 However, in the long run, any
sort of environmental destruction may have universal ramifications and no nation can afford to
ignore it simply because it initially occurs beyond its borders. Developing host countries often
advance the argument of their sovereign rights in defending their lax environmental regulations.
However, given the interdependence of the global society and the transnational effects of
environmental destruction, the exercise of sovereign rights in this respect will ultimately lose its
legitimacy and the argument will no longer be persuasive.130 
Moreover, it is highly questionable whether, under contemporary international law, states may
challenge another country’s exercise of extraterritorial jurisdiction by claiming their sovereign
rights even when such claim would jeopardize the health and safety of their citizens.131 In this
respect, it is crucial to note that the international community is gradually beginning to recognize
the human right to a healthy environment132 even though this right is not established under
binding international agreements or by customary international law.133 Like other fundamental
rights, the right to live in a sound environment is assumed by many countries to be a ‘given’:
nearly one-third of the world’s constitutions recognize the human right to a healthy environment
and nearly all recently adopted constitutions include environmental rights.134

4.4. Indirect extraterritorial regulation
Considering the rapid increase of transnational commercial activities and the consequent result
of widespread damage to the environment, any exercise of the sovereign rights of developing host
countries’ that may impede environmental protection should be restricted. However, even in the
age of globalization and interdependence, sovereignty is still the most fundamental concept of
the international order and has to be respected as much as possible. Therefore, to apply the
extensive interpretation of the nationality principle which allows the exercise of extraterritorial
jurisdiction over foreign subsidiaries and other foreign affiliate corporations based on their
ownership or control by nationals of developed home countries would not be a sound idea.135 



TETSUYA MORIMOTO

136 See Neff, supra note 1, pp. 532-533.
137 See Managing the Environment across Borders, supra note 30, p. 13.

150

As mentioned earlier, the reach of the nationality principle proper is very limited with respect to
prescriptive jurisdiction over corporations. Since foreign affiliate corporations cannot be regarded
as nationals of TNCs’ home countries, the nationality principle makes it impossible for these
countries to exercise extraterritorial jurisdiction over such corporations. Consequently, the reach
of extraterritorial jurisdiction is limited to foreign branches which are not distinct legal entities
of a host country. Considering the fact that it is more common for TNCs to engage in foreign
operations through foreign subsidiaries or other foreign affiliate corporations rather than through
foreign branches, the nationality principle does not offer a sufficient basis for prescriptive
jurisdiction over TNCs’ foreign operations. 
For this reason, rather than trying to exert direct control over TNCs’ foreign operations on the
basis of the nationality principle, it would be more appropriate for TNCs’ home countries to exert
indirect control over the activities of foreign affiliate corporations by regulating the behaviour
of their parent companies.136 For example, TNCs’ home countries could legislate as follows: 

It shall be unlawful for any person who owns or controls (either directly or indirectly) an
industrial facility in a foreign country, or any officer, director, employee, or agent thereof,
to direct, authorize, support or condone the operation or abandonment of such a foreign
facility if he/she knows or has reason to know that such operation or abandonment does not
meet or will not meet domestic environmental standards.

The above-mentioned ‘domestic environmental standards’ do not necessarily have to include
every single environmental standard in force in the TNC’s home country. In order to avoid
confusion among TNCs and the overburdening of home countries’ administrative authorities, the
applicable regulations should be confined to core standards.
Under this proposed provision, the legal mandate only extends to the domestic corporation, i.e.,
the parent company of a TNC, and its officers, directors, employees, or agents, while the
activities of foreign affiliates are still regulated indirectly. However, only the parent company and
its directors, officers, employees, or agents may be punished for violations. This approach would
be less controversial in terms of concerns over loss of sovereignty. This type of provision strictly
speaking does not constitute the exercise of extraterritorial jurisdiction, because substantial parts
of the illegal conduct, such as authorizing or condoning environmental wrongdoings in foreign
countries would occur within the territory of a TNC’s home country. However, the objective of
the proposed legislation is clearly to control TNCs’ activities in foreign countries. Therefore, it
may be characterized as the indirect exercise of extraterritorial jurisdiction.
Under the proposed law, foreign affiliate corporations themselves have no legal obligation to
comply with developed home countries’ environmental standards. In practice, however, foreign
affiliates, particularly foreign subsidiaries, would be forced to do so because they need to manage
their operations in accordance with their parent companies’ decisions or policies.137 
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4.5. Issue of competitiveness 

4.5.1. Necessity of a multilateral legal framework
In addition to the issue of sovereignty, the extraterritorial application of a developed home
country’s environmental regulations may raise another issue. It might be that a developed home
country would be reluctant to adopt extraterritorial regulations unilaterally, because such
unilateral action would inevitably place its TNCs at a competitive disadvantage in the global
market.138 This issue was in fact raised in the US, where the business community fiercely
criticized the Foreign Corrupt Practices Act (FCPA) claiming that the FCPA granted superior
bargaining power to non-US competitors in international markets because they were uncon-
strained by the laws criminalizing transnational bribery.139 This criticism led to the 1988 Amend-
ments to the FCPA,140 which directed the President to pursue an agreement among the OECD
members on criminalizing bribery of foreign officials.141 Eventually, the US efforts toward the
multilateral criminalization of transnational bribery resulted in the adoption of the OECD Anti-
bribery Convention. This is one example of the significance of multilateral action in the extrater-
ritorial implementation of regulations that affect international commercial activities. 

4.5.2. Differences in environmental regulations among developed home countries
Even if multilateral action of this nature were taken, it may still be argued that TNCs whose home
countries have less stringent environmental regulations would have a competitive advantage in
the global market over TNCs whose home countries have more stringent environmental regula-
tions.142 Supposing that some home countries were interested in protecting the competitive
position of their TNCs abroad, those countries might have less incentive to strengthen their
domestic environmental regulations. However, in developed countries where most TNCs have
their homes, there has been a strong public call for more stringent environmental regulations,
making it unlikely that governments would refrain from enhancing environmental control only
because lower standards would be advantageous to their TNCs. Moreover, the TNCs themselves
cannot openly object to the strengthening of domestic environmental regulations, as they would
then lose the public’s trust. Moreover, an overwhelming majority of TNCs have their headquar-
ters in either Western European countries, the US or Japan, including almost 90% of the top 100
TNCs.143 In these countries the level of environmental standards does not differ so significantly
as to place TNCs from one country at a competitive disadvantage compared to TNCs from
another country. This is particularly true within the EU, where legislation regarding nature
conservation, water pollution, air pollution and waste disposal has been harmonized through a
number of Directives.144 Furthermore, since environmental regulations are sooner or later
expected to be strengthened even in developing countries, in the long term TNCs would benefit
from introducing and maintaining a uniform environmental management system satisfying
stringent standards.145
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4.6. Difficulties with enforcement

4.6.1 Technical problems in gathering evidence located abroad
Some may claim that the extraterritorial application of developed home countries’ environmental
regulations would be impracticable because there are substantial difficulties involved in the
enforcement of domestic laws in foreign countries.146 Developed home countries would inevitably
need to gather evidence located in developing host countries to enforce extraterritorial regula-
tions. Under international law, however, a state is not allowed to conduct investigative activities
within the territory of another state without its consent. In other words, enforcement jurisdiction
is in principle limited to the territory of the regulating state147 regardless of whether the regulating
state has legitimate prescriptive jurisdiction over extraterritorial conduct. Therefore, when
developed home countries investigate TNCs’ possible violations of their extraterritorial regula-
tions they will need the cooperation of developing host countries. In this respect, there is a critical
concern that developing host countries will not be willing to cooperate with developed home
countries because they fear that TNCs may leave their countries if they offer enforcement
assistance to the developed home countries. 
Once developed home countries implement the extraterritorial regulation scheme, TNCs must
comply with their home countries’ environmental regulations wherever they operate. However,
the mere enactment of such extraterritorial regulations may not necessarily prevent TNCs from
relocating their operations in order to reduce their pollution control costs. TNCs may move their
pollution-intensive operations from developing host countries that are cooperative in respect of
the enforcement of the home countries’ extraterritorial regulations to developing countries that
are less cooperative. Thus, what is needed is a mechanism to induce developing host countries
to cooperate with developed home countries for the purpose of the gathering of evidence under
extraterritorial environmental regulations. A possible mechanism would be an enforcement
assistance agreement under which first of all the developed home country agrees to provide the
developing host country with the necessary financial aid and investigative ‘know-how’ to
improve the developing country’s own environmental legislation and secondly the developing
host country promises to provide legal assistance in the enforcement of the developed home
country’s extraterritorial regulations. Such an agreement could be incorporated in an investment
or trade treaty between the developed home country and the developing host country.148 
The above mechanism for cooperation would be impossible to implement when developing host
countries regard the extraterritorial regulation by developed home countries as an infringement
of their sovereign rights. However, under the legislative provision proposed above only a parent
company that is a national of the home country, and its directors, officers, or employees may be
punished for environmental violations. It seems unlikely that developing host countries will
regard such indirect extraterritorial regulations as a serious intrusion into their sovereignty. 
In addition to the bilateral cooperation agreement discussed above, a multilateral mechanism for
extraterritorial regulation may provide for a legal assistance system between TNC home countries
which would enable them to share valuable information for enforcement action. Furthermore, the
increased activities of environmental NGOs around the globe may mitigate difficulties in
obtaining relevant information in developing host countries.
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4.6.2. The logistical and financial burden on the developed home countries
Even if technical problems concerning the gathering of evidence located abroad could be
resolved, another problem remains, namely that the monitoring and investigating of environmen-
tal practices of TNCs worldwide would impose a tremendous logistical and financial burden on
developed home countries.149 However, it is argued here that developed home countries will have
to tolerate this burden given the extent to which they benefit by the activities of TNCs and
because they have sufficient resources. Moreover, it should be noted that these developed
countries are initially and primarily responsible for the current environmental problems as it was
they who significantly destroyed the environment through their industrialization process and are
still harming it, even though they strive to minimize the damage, at least within their own
territories. The developed home countries’ burden may be eased by limiting the range of
applicable environmental regulations to only core regulations and by making extraterritorial
regulations inapplicable to TNC foreign operations in developed host countries.

4.7. Relevant legislative attempts in the US, Australia and the UK
Recently, three major developed countries have attempted to enact legislation designed to
regulate TNCs’ foreign operations with a view to protecting human rights and the environment.
In June 2000, a Bill for a Corporate Code of Conduct Act (hereinafter: the US Bill) was intro-
duced in the US House of Representatives.150 The US Bill requires US nationals (including US-
based corporations) employing more than twenty persons in a foreign country, either directly or
through foreign affiliates, to implement the Corporate Code of Conduct covering a wide range
of standards for protecting human rights in the foreign country.151 Regarding environmental
protection, the Corporate Code of Conduct requires compliance with internationally recognized
environmental standards and with US federal environmental laws that would be applicable if the
operations were conducted in the US.152 The US Bill was referred to three congressional commit-
tees on the day of its introduction and was subsequently referred to subcommittees of each
committee.153 After the election of 2000, the Bill was reintroduced in identical form in August
2001154 and again referred to various committees.155 However, none of the congressional
committees took final action on the Bill.156

In September 2000, in response to the Baia Mare accident,157 the Australian Democrats intro-
duced a Corporate Code of Conduct Bill 2000 (hereinafter: the Australian Bill) in the Australian
Senate.158 The Bill seeks to regulate activities of Australian corporations or their subsidiaries that
employ more than 100 persons in a foreign country.159 Regarding environmental protection,
targeted corporations are required to take all reasonable measures to prevent any material adverse
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effect on the environment in foreign countries where they operate.160 In contrast to the US Bill,
the Australian Bill does not require targeted corporations to comply with Australian environmen-
tal regulations in foreign countries.161 However, unlike the US Bill, the Australian Bill explicitly
obliges targeted corporations to employ the precautionary principle162 in carrying out required
environmental measures.163 Unfortunately, the Australian Bill was not supported by the major
Australian political parties.164 However, the Australian Bill is expected to be reintroduced with
some amendments.165 Under the amended Bill, targeted corporations are required to comply with
certain domestic environmental regulations in foreign countries.
A Corporate Responsibility Bill (hereinafter: the UK Bill) was introduced in the British House
of Commons in 2003.166 The UK Bill obliges corporations incorporated in the UK whose annual
turnover is £ 5 million or more to carry out their activities in accordance with international
standards as well as the laws of host countries with respect to environmental protection, public
health and safety, employment and human rights.167 Moreover, the UK Bill requires directors of
targeted corporations to take all reasonable steps to minimize any negative environmental, social
and economic impacts of their operations or proposed operations.168 Even though an Early Day
Motion expressing support for the Bill attracted 282 signatures,169 the Bill lapsed in November
2003 after it did not reach a second reading during the time allocated for debate.170

Although none of the above legislative attempts have so far succeeded, this does not necessarily
mean that the extraterritorial control scheme itself is defective. The US, Australian and UK
legislators may simply have feared that unilateral extraterritorial regulation would place their
TNCs at a competitive disadvantage. It is therefore again urged here that any extraterritorial
regulations scheme be implemented by multilateral action.

5. Multilateral legal framework

If multilateral action by TNCs’ home countries is indispensable, the OECD may provide a
suitable forum.

5.1. Objectives of the OECD
The OECD currently consists of thirty industrialized countries that share a commitment to the
market economy and pluralistic democracy.171 The OECD is regarded as a group of rich coun-
tries, because its members produce 60% of the world’s goods and services.172 The OECD serves
as a unique forum where the governments of the member states work together to address the
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economic, social, environmental and governance challenges of the world economy.173 The OECD
has committed itself to ensuring that: ‘economic and social development are not achieved at the
expense of rampant environmental degradation (emphasis added).’174

Considering the commonalities between the member states and the fact that an overwhelming
majority of TNCs are headquartered in the member states,175 it seems logical and reasonable for
the OECD to be used as a forum to discuss and implement a multilateral mechanism for extrater-
ritorial environmental regulation. 

5.2. Precedents for multilateral action to implement extraterritorial regulation

5.2.1. Background of the OECD Anti-bribery Convention
In the wake of the Watergate scandal, pursuant to the self-disclosure programme of the US
Securities Exchange Commission, more than 400 US companies disclosed questionable or illegal
payments made to bribe foreign officials.176 Fearing that these corrupt business practices might
have a detrimental effect not only on the integrity of American business but also on its foreign
relations, the US Congress in 1977 enacted the Foreign Corrupt Practices Act (FCPA) with a
view to suppressing corrupt behaviour of US corporations abroad.177

Since the enactment of the FCPA, the US has worked vigorously to persuade other countries,
especially the OECD member states, to criminalize the bribery of foreign officials.178 Under
pressure from the US therefore and due to growing worldwide awareness of the increased costs
associated with corruption, the international community started to turn against transnational
bribery. As part of this global trend toward the condemnation of transnational corruption, the then
twenty-nine member states of the OECD and five (at the time) non-member states179 signed the
Convention on Combating Bribery of Foreign Public Officials in International Business Transac-
tions (OECD Anti-bribery Convention) on 17 December 1997.
The OECD has a distinct interest in building a level playing field for international businesses, as
one of its major roles is to preserve and protect the market economy. Moreover, about 75% of
cases raising allegations of corrupt business practice involve TNCs that are based in the OECD
member states.180

5.2.2. Framework of the OECD Anti-bribery Convention
According to Article 1 (1) of the OECD Anti-bribery Convention, the signatory states must
criminally prohibit any person from intentionally offering, promising or giving any undue
pecuniary or other advantage, whether directly or through intermediaries, to a foreign official in
order to obtain or retain business or other improper advantage in the conduct of international
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business. The Convention does not require uniformity or changes in fundamental legal principles
of the signatory states. Rather, the Convention seeks to assure functional equivalence among the
measures taken by the signatory states to punish bribery of foreign officials.181 For example,
while countries whose legal systems lack the concept of corporate criminal liability are not
required to criminally punish legal entities, they must provide for equivalent non-criminal
sanctions.182 In addition to the criminalization of transnational bribery, the Convention provides
for the facilitation of mutual legal assistance in the investigation and prosecution of transnational
bribery cases.183

5.2.3. Commonalities between corruption and environmental devastation
The bribery of foreign officials and environmental devastation seem to have several things in
common. Firstly, TNCs have been substantially involved in both. TNCs pay bribes to foreign
officials in order to obtain favourable treatment in respect of, for example, licensing decisions
and the awarding of government procurement contracts, and, after having gained business
opportunities, TNCs cause damage to the environment and to human health in the host countries.
Secondly, both transnational bribery and environmental devastation as committed by TNCs is
more widespread in developing countries than in developed countries. Developing countries lack
incentives and appropriate countermeasures to handle these issues. In developing countries,
bribery is often deeply rooted in society and is considered a necessary lubricant for the wheels
of society to turn184 and while developing countries have recently become aware of the need to
prevent pollution caused by TNCs, the pressure to develop economically and the lack of regula-
tory mechanisms act as obstacles to stricter regulation by them of TNCs’ environmental practices.
Most significantly, both transnational bribery and environmental devastation challenge global
values. Corruption harms markets and resource allocation by distorting economic incentives and
the regulatory role of the government.185 Corruption may also inspire domestic unrest.186 Environ-
mental devastation may not only directly harm the life or health of human beings, animals and
plants in the region, but also affects the entire planet for generations to come.
Considering the nature and circumstances of environmental destruction caused by poorly
regulated TNCs’ activities in developing host countries, it seems necessary and appropriate for
the OECD members to take a leadership role in international environmental protection by
adopting a convention that obliges them to enact laws stipulating that their TNCs must comply
not only with the environmental regulations of the host countries, but also with those of their
home countries. This could be done by adopting an ‘OECD Convention on Combating Environ-
mental Devastation Resulting from Transnational Business Activities’ patterned after the OECD
Anti-bribery Convention.
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6. Protection of the environment through criminal sanctions

Finally, it needs to be examined how the proposed extraterritorial regulations should be enforced.
In other words, the issue to be addressed here is what kind of sanctions should be imposed on
wrongdoers who violate the extraterritorial environmental regulations.
With respect to environmental regulations in general, civil law monetary sanctions are the most
typical enforcement measures. However, the deterrent effect of the civil monetary sanction is
generally limited, as such a penalty is regarded by many corporations as just another business
cost which is cheaper to bear than the costs of installing and maintaining effective clean technolo-
gies.187 Thus, in addition to civil monetary sanctions, many jurisdictions use administrative
sanctions, such as closing down businesses and cancelling permits. However, in the case of the
proposed extraterritorial regulations, such administrative sanctions will not be available because
the administrative authorities of developed home countries are not competent to close down
foreign facilities or revoke their operation permits. More importantly, breaches of the proposed
extraterritorial regulations carry a much lower risk of detection than breaches of ordinary
domestic regulations. Thus, a powerful enforcement measure is crucial for making it effective.
In this respect, criminal sanctions may have distinct advantages to deter environmental
wrongdoings.188 For example, the possibility of a prison sentence will probably have a consider-
able deterrent effect on the behaviour of corporate officers and employees.189 Moreover, corpora-
tions would not wish to be branded criminals in the eyes of their environmentally sensitive
clientele.190 
Recognizing the deterrent effect of criminal sanctions, many developed countries enforce
environmental laws not only through civil sanctions, but also through criminal sanctions.191

Recently, at the international level, there seems to have been a significant shift toward the
protection of the environment through criminal law. For example, in 1990, the Eighth UN
Congress on the Prevention of Crime and the Treatment of Offenders (Havana, Cuba) adopted
a resolution on ‘[t]he role of criminal law in the protection of nature and the environment,’ which,
inter alia, called upon the member states to ‘recognize the need to modify or enact, where
necessary, and to enforce national criminal laws designed to protect nature and the environment,
as well as people threatened by their deterioration.’192 The role of criminal law in the protection
of the environment was also underlined in UN Economic and Social Council (ECOSOC)
resolutions nos. 1993/28 and 1994/15.193 
In Europe, the shift mentioned above has already resulted in the adoption of legal instruments.
In 1998, the Council of Europe opened for signature the Convention on the Protection of the
Environment through Criminal Law. This is the first international convention to criminalize
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conduct that would cause or be likely to cause environmental damage even though it has not yet
entered into force. As of April 2005, the Convention was signed by thirteen member states, only
one of which had also ratified it.194 Further, in 2001, the Commission of the European Communi-
ties submitted a proposal for a Directive on the protection of the environment through criminal
law,195 which was however later rejected by the EU Council which claimed that the Community
lacked competence to legislate such a Directive. The draft Directive was the result of critical
concern that the Community environmental laws were not fully observed due to a lack of
effective sanctions.196 In 2003, instead of accepting the Commission’s proposal, the Council
adopted a Framework Decision on the protection of the environment through criminal law under
the Third Pillar of the EU. The Commission then started a procedure against the Council
Framework Decision before the European Court of Justice, claiming that the issue should be dealt
with under the First Pillar. In September 2005, the Court found in favour of the Commission and
annulled the Framework Decision.197 The Commission is now considering resubmitting the draft
Directive or an adapted version thereof to the Council.
Considering the shift towards criminal law penalties for violations of environmental standards,
it would seem logical and reasonable to enforce the proposed extraterritorial regulations through
criminal sanctions besides civil sanctions as well. As has already been remarked, violations of
these rules regulation run an inherently low risk of detection and should therefore be backed by
dissuasive penalties. With respect to the issue of imposing criminal sanctions on corporations,
it should be recalled that several European countries, including Germany, Italy, Sweden, and
Spain, do not recognize corporate criminal liability. In these countries, administrative or quasi-
criminal fines could be imposed on corporations for violations of the proposed rules.

7. Conclusion

By nature, economic development and environmental protection are conflicting concepts, which
may however be reconciled to a considerable degree through innovative technologies and due
care. TNCs have demonstrated that they are capable of minimizing environmental harm at home.
Nevertheless, a majority of TNCs have failed to utilize such capabilities in developing host
countries with lax environmental regulations because they are not prepared to pay for what is not
legally required. This double standards practice cannot be tolerated from the point of view of the
social responsibility of TNCs.
Recognizing their responsibility to society and to future generations, foresighted TNCs have
however increasingly adopted strict uniform environmental standards. However, it seems unlikely
that the majority of TNCs will follow suit in the near future. This means that there is an acute
need to develop a legal device that can force TNCs to employ uniform environmental standards
regardless of their operational locations. Given the realities that the international community and
developing countries are currently facing, the extraterritorial application of TNCs’ developed
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home countries’ environmental regulations would be the only available means to force TNCs to
adopt uniform environmental standards and avoid or minimize environmental harm in developing
host countries.
Such extraterritorial application of domestic legislation would likely be fiercely challenged on
the basis of traditional sovereignty claims. However, under contemporary international law,
sovereignty is no longer an impenetrable defence. In fact, sovereignty claims may be overcome
by using indirect extraterritorial regulation. It would be less controversial if TNCs’ developed
home countries exerted only indirect control over the activities of TNCs’ foreign affiliate
corporations by means of the regulation of the behaviour of their parent companies.
It is not expected that developed home countries will implement the extraterritorial regulations
for fear that their TNCs would be placed at a competitive disadvantage in the world market. It
is therefore crucial that such extraterritorial regulations be implemented through a multilateral
treaty, for example, among the OECD members. In this, the TNCs’ developed home countries
can expect to encounter various challenges in respect of enforcement, not least attempting to
obtain evidence located abroad. These problems, however, do not seem insurmountable. 
If a multilateral mechanism for extraterritorial regulation by TNCs home countries were to be
established, the environment could be effectively protected from unnecessary harm and the
people of developing host countries could benefit fully from the social and economic develop-
ment that TNCs might help to engender. Of course, developed countries must continue to make
efforts to convince developing countries of the need to enhance and enforce their own domestic
environmental regulations. However, as an interim effort, TNCs home countries should strive to
create a mechanism making extraterritorial regulation possible, so as not to allow TNCs to remain
out of the reach of stringent environmental regulations by operating in developing countries.
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