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‘Hybrid courts’
The hybrid category of a new type of international crimes courts

Sarah M.H. Nouwen*

1. Introduction: ‘hybrid courts’ welcomed as a new type of courts holding great promise

The latest type of international crimes courts, inter alia dubbed ‘hybrid courts’, has been
welcomed with great expectations. The hybrid model that is characterized by a mix of national
and international components is said to ‘hold a good deal of promise and actually offer an
approach that may address some of the concerns about purely international justice, on the one
hand, and purely local justice, on the other.’1 The hybrid courts are thought to avoid the draw-
backs of purely domestic trials and proceedings by purely international courts, such as the
International Criminal Tribunals for the former Yugoslavia (ICTY), Rwanda (ICTR) and the
International Criminal Court (ICC). The model of hybrid courts ‘endeavors to combine the
strengths of the ad hoc tribunals with the benefits of local prosecutions.’2 
Hybrid courts are thus assumed to combine the best of two worlds, the purely domestic and the
purely international prosecution of international crimes, and to transcend the shortcomings of
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each world taken separately. According to Dickinson, one of the most fervent proponents of this
model, hybrid courts do this in the areas of legitimacy, capacity and norm penetration.3 
In a post-conflict situation domestic trials often lack legitimacy because the judicial institutions
are not impartial and independent or are not perceived as such. Trials by purely international
courts such as the ICTY, ICTR and ICC however are also considered to lack legitimacy because
those who have been most directly affected by the crimes lack ‘ownership’ of the trials. The
prosecution takes place in far away court rooms, in which the key actors are lawyers not familiar
with the conflict and culture in which the crimes have been committed. Consequently, many of
the potentially positive effects that trials can have on the society concerned do not reach the
affected society.
As regards capacity, post-conflict societies frequently face ravaged legal landscapes. Both the
physical infrastructure and human resources have been severely damaged by the conflict, or have
always been weak to begin with. International courts, quite conversely, have been strongholds
of capacity. With highly experienced international judges and a budget of over $100,000,000 a
year each,4 the ICTY and ICTR have more wherewithal than most states’ entire justice systems.
However, the balance between the expenses, which at one point amounted to 15% of the UN
budget, and the few dozens of judgments that have been passed so far, have also tempered the
international community’s enthusiasm for such courts. This is expounded by the fact that the
trials have hardly addressed one of the underlying causes of the threat to peace and security that
spurred the courts’ establishment in the first place, namely lawlessness flowing from weak
domestic justice systems. The international courts are criticized for only building international
case-law, not vital domestic capacity. Today, however, the UN’s ‘(…) main role is not to build
international substitutes for national structures, but to help domestic justice capacities.’5 This
capacity-building rationale is said to be a driving force behind the development of hybrid courts.6
Finally, regarding the penetration of international norms in domestic societies, international
courts are the Maecenas of international law. They have elucidated, developed and enforced it,
but they face the difficulty of not being tailored to domestic circumstances. Consequently, a
problem of tailoring arises if the justice done at the international level is not perceived as justice
according to local standards. However, although domestic courts usually fit in better with the
domestic culture, according to some, ‘in cases of international crimes, national courts are not the
appropriate fora to judge the perpetrators.’7 In their view domestic trials are commonly unable
to investigate and prosecute complex international crimes and, as a consequence of the emphasis
on ordinary rather than international crimes, do not serve international justice. Besides, domestic
courts often face difficulties in meeting the international human rights standards of fair trial. 
Hybrid courts, when presented as the best of two worlds, are thus expected to offer legitimacy
by providing ownership without affecting independence and impartiality; to prosecute more
perpetrators in less time and at lower costs while also building domestic capacity; to do domestic
justice while upholding international law and complying with international fair trial standards,
and thus also doing international justice. 
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These great expectations raise the question what courts are these miracle courts and, particularly,
what defines them. 
As regards the first question, consensus roughly appears to exist, despite the terminological
warfare concerning what to call the new species. Regardless of whether they call them ‘hybrid
(criminal) courts8/tribunals’,9 ‘mixed courts10/tribunals’,11 ‘internationalized (criminal) courts12/
tribunals’,13 ‘mixed domestic-international tribunals’,14 ‘hybrid domestic-international courts’,15

‘semi-internationalized criminal courts16/tribunals’,17 ‘internationalized domestic courts18/
internationalized domestic tribunals’19 or ‘mixed international/national institutions’,20 most
authors on the subject21 mention as examples of this new species the Serious Crimes Panels in
the District Court of Dili in East Timor,22 the Regulation 64 Panels in the courts of Kosovo,23 the
Special Court for Sierra Leone24 and the Extraordinary Chambers in the courts of Cambodia.25

Some also refer to the War Crimes Chamber in the Court of Bosnia and Herzegovina.26 These are
the courts that are discussed in this article. The Iraqi Special Tribunal27 and the Ethiopian Special
Prosecutor’s Office,28 which some also hesitantly group under the heading of ‘hybrid courts’, are
only analyzed in this article in the sections that substantiate their exclusion from the category of
hybrid courts. 
The second question, as to what defines this new species of courts, has so far received hardly any
attention.29 The characteristics of the species of hybrid courts are generally deduced from the
elements which the current hybrid courts have in common. However, upon closer examination
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many of the common elements, such as the mixture of domestic and international staff and laws,
are not as common as they appear. Moreover, as a result of the fact that these elements are
deduced from the current examples of hybrid courts, two fundamental issues remain
unaddressed.30 First, are the common elements so important that they override the huge differ-
ences between these courts and do they justify the categorization of courts as one internally
heterogeneous genus31 where these courts in various ways are all ‘sui generis’?32 Second, which
of these common characteristics of the current hybrid courts are defining elements of hybrid
courts and which characteristics are just shared, but not necessarily defining? The search for
defining elements becomes all the more pertinent with new courts emerging that partly share
characteristics but are themselves again slightly different. It is likely that more types of hybrid
courts will emerge, in other words: ‘[t]he structure of the handful of existing hybrid tribunals
does not by any means set in stone the limits for all conceivable forms of hybrids.’33

Defining hybrid courts is not an aim in itself. Indeed, hybrid courts’ ‘precise definition is still
evolving’ and ‘it remains to be seen if the term “hybrid” will become a catch-all for any institu-
tion between an international tribunal and national court, or if it will crystallize at a point along
that spectrum.’34 However, with such an enormous range of different courts falling into that
category, it is highly questionable whether it is valid to conclude that ‘it is the model of hybrid
tribunals which is presented as a promising model.’35 Can a promise be ascribed to a category that
has only very marginal common defining characteristics, whereas the promise may also depend
on coincidentally common characteristics or on features that only some of the courts belonging
to this species have? 
Therefore, rather than assessing the purported promise of ‘hybrid courts’,36 the aim of this article
is to explore an essential preliminary issue, which is often neglected in the literature advocating
‘the promise of hybrid courts’.37 This study analyzes to what extent the courts that are currently
referred to as hybrid courts actually form one category, which features they have in common and
in which respects they are fundamentally different. This groundwork is indispensable, as only
after itemizing the features it becomes possible to construct a court that indeed combines the best
features of both domestic and international trials. Omitting this initial step leads to expectations
that are doomed to result in disappointment since qualities are ascribed to a category of which
the only common defining feature standing alone is unlikely to fulfil all the promises asserted.
In the following, first the aspects in which the current examples of hybrid courts differ fundamen-
tally are presented (2). These are their historic backgrounds (2.1); the manner of their establish-
ment (2.2); and the legal orders to which they belong and their legal personalities (2.3). Then the
elements that most authors consider defining of hybrid courts are discussed: hybridity, meaning
a mixture of national and international elements (3), more specifically hybrid staff (3.1) and
hybrid applicable law (3.2). Subsequently, various elements will be addressed that some consider
characteristic, but which cannot be deemed defining of the category of ‘hybrid courts’ (4). The
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analysis of these differences and defining and non-defining features leads to the conclusion that
it is hard to ascribe promise to hybrid courts in general and that they can only be assessed fairly
if specific attention is given to their diverging characteristics (5). 

2. Fundamental differences among hybrid courts

2.1. Different historical backgrounds
Although the Extraordinary Chambers still have to try the first accused, the idea of a court with
national and international elements was first considered for Cambodia.38 In 1999 a Group of
Experts, established by the UN Secretary-General on the request of the General Assembly,39

came up with ideas for a UN-established tribunal with Cambodian jurists serving as judges or a
Cambodian tribunal under UN administration. However, the Group itself advised against these
options.40 It doubted whether it was possible to find qualified and (evidently) independent
Cambodian staff. The key concern about a Cambodian court was that ‘the negotiation of an
agreement and the preparation of legislation for and its adoption by the Cambodian National
Assembly could drag on. (…) The Cambodian government might insist on provisions that might
undermine the independence of the court.’41 The Experts proved to be talented soothsayers. In
June 1997 the then Cambodian Co-Prime Ministers requested ‘the assistance of the United
Nations and the international community in bringing to justice those responsible for the genocide
and crimes against humanity during the rule of the Khmer Rouge from 1975 to 1979’ since
‘Cambodia does not have the resources or expertise to conduct this very important procedure’.42

Only eight years later, in 2005, the hybrid court became operational. Whereas the requesting
letter had hinted at an international tribunal like the ICTY and the ICTR and the report of the
Group of Experts had also recommended an international tribunal, the subsequent years of
acrimonious negotiations between the – changed – Cambodian government and the UN were
characterized by the Cambodian government insisting on a strong Cambodian hallmark on the
court and the UN trying to guarantee international standards by demanding more international
influence. Fearing that zealous prosecutions might jeopardize the embryonic peace and reconcili-
ation, Cambodia demanded sufficient control over the process. The UN however doubted the
Cambodian judiciary’s independence and was concerned about amnesties passed and violations
of the rights of the accused. Without an agreement with the UN having been signed, the Cambo-
dian law on the Extraordinary Chambers in the Courts of Cambodia43 was promulgated in August
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2001. It founded mixed panels and jurisdiction over both national and international crimes
committed by ‘senior leaders of Democratic Kampuchea’ and ‘those most responsible for the
crimes’ between 17 April 1975 and 6 January 1979.44 However, both the panels and the proce-
dural law would be predominantly Cambodian. In February 2002 the UN withdrew from the
negotiations because ‘as currently envisaged, the Cambodian court would not guarantee inde-
pendence, impartiality and objectivity, which is required by the United Nations for it to cooperate
with such a court.’45 Nevertheless, pushed by the General Assembly,46 negotiations were resumed
and an Agreement, providing for more international guarantees, was signed in June 2003.47 The
law ratifying the agreement and the law amending the Extraordinary Chambers Law in accor-
dance with the Agreement were passed in October 2004.48 Late 2005 staff was appointed,49 but
funding was still problematic as the Cambodian government went back on its commitment to pay
its share.50 In July 2006 the first judges were appointed, but the first trials are not expected before
2007.51 
Sierra Leone also requested the United Nations to assist in prosecuting those responsible for the
atrocities that had taken place during its decade-long war.52 However, in comparison with the
Cambodian Extraordinary Chambers, this agreement was reached relatively quickly. The Sierra
Leonean request came while the situation in Sierra Leone was still a Security Council agenda
item, the peace agreement was fresh and fragile, and the UN was heavily involved, inter alia,
with troops on the ground. Two months after the request the Security Council adopted a resolu-
tion. ‘Reiterating that the situation in Sierra Leone continues to constitute a threat to international
peace and security in the region’, the Council, without invoking Chapter VII of the UN Charter,
requested the Secretary-General ‘to negotiate an agreement with the Government of Sierra Leone
to create an independent special court.’53 The resolution contained detailed recommendations for
the features of such a ‘special court’. The subsequent deliberations were primarily between the
Council and the Secretary-General. The Secretary-General expressed his strong preference for
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assessed contributions; the Council insisted on voluntary contributions.54 The Secretary-General
preferred a personal jurisdiction over ‘persons most responsible’; the Council insisted on limiting
the prosecutions to those bearing ‘the greatest responsibility.’55 The Council got its way, but the
compromise was that the Agreement would not be signed until sufficient funds had been
secured,56 which was not until January 2002. Sierra Leone ratified the Agreement in March that
year57 and since then 13 persons have been indicted, 10 of which are in custody of the court, with
former Liberian President Charles Taylor as the most famous among them. The trials in the RUF,
AFRC and CDF cases are at an advanced stage.58

In East Timor and Kosovo the UN was even more heavily involved. With no functioning state
authority in Kosovo after Serbia had withdrawn following NATO’s intervention in March 1999,
the Security Council, acting under Chapter VII, authorized the Secretary-General to establish59

an interim administration for Kosovo (UNMIK). Likewise, it established a transitional adminis-
tration for East Timor after Indonesia’s withdrawal after the violence following the consultation
on East Timor’s future status in August 1999 (UNTAET).60 The Special Representatives of the
Secretary-General was responsible for the entire governance of the territory until East Timor
became independent and in the case of Kosovo, until its status had been settled. Whereas in
Cambodia and Sierra Leone the UN had been requested to assist in the prosecution of interna-
tional crimes specifically, in East Timor and Kosovo the UN administration was responsible for
all aspects of governance, including the administration of justice. Faced with a legal vacuum, the
Special Representatives adopted regulations to administer the territories, including on the
applicable law and the organization of courts and prosecution systems.61 
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In East Timor a criminal justice system had to be built from scratch. The physical infrastructure
had been destroyed. No East Timorese lawyers with experience as judges, prosecutors or defence
counsel were available. These jobs had always been filled by Indonesians.62 An International
Commission of Inquiry, established by the Secretary-General on the request of the Commission
on Human Rights, had recommended an ‘international human rights tribunal (…) to try and
sentence those accused by the independent investigating body of serious violations of fundamen-
tal human rights and humanitarian law which took place in East Timor since January 1999’.63

Nevertheless, Indonesia was given the go-ahead to conduct its own trials. Absent international
willingness to establish an international court, the Transitional Administrator in East Timor
established a special department for ‘serious crimes’ within the Office of the General Prosecutor
(Serious Crimes Unit), under the leadership of an (in practice international) Deputy Prosecutor
for Serious Crimes.64 Mixed panels within the District Court of Dili and within the Appeals Court
were granted exclusive jurisdiction over crimes under both international and national law
(Special Panels for Serious Crimes), without any limitations on the temporal jurisdiction.65 After
East Timor’s independence in 2002 the Serious Crimes Project continued, but it ended in May
2005 with the departure of UNTAET’s successor UNMISET, although 339 of the 440 defendants
had not appeared before the Special Panels.66 Also considering the ‘sham trials’ conducted in
Indonesia,67 a Commission of Experts recommended in June 2005 that the Security Council
reconsider the establishment of an international tribunal if Indonesia did not start serious
prosecutions after all.68 In early 2006, after three and a half years of research and writing, the
independent Commission for Reception, Truth and Reconciliation also recommended in its 2500-
page report entitled ‘Chega!’ –‘Enough’– the establishment of an international tribunal to
investigate the violence in East Timor should other measures ‘be deemed to have failed to deliver
a sufficient measure of justice and Indonesia persists in the obstruction of justice’.69 As one of
those other measures it recommended a renewal of the mandate of the Serious Crimes Unit and
Special Panels. East Timor’s government however has emphasized the need to grant amnesty
where appropriate, to turn the page and to continue with the bilateral Commission for Truth and
Friendship it established with Indonesia.70 
In Kosovo no specific provision has been made for the prosecution of serious crimes. An
important difference compared to the cases of Sierra Leone, Cambodia and East Timor is that an
international tribunal with jurisdiction over the territory already existed: the ICTY. Its Prosecutor
however indicated that she only intended to prosecute the most serious crimes committed in
Kosovo.71 A special Kosovo War and Ethnic Crimes Court was considered but never
implemented. Impunity for international crimes was not the only problem. Serbian lawyers were
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unwilling to work in the justice system and the Albanian lawyers, who had previously been
excluded from it, were inexperienced and appeared partial. Therefore, UNMIK adopted
regulations providing the possibility of adding international judges and prosecutors to courts, first
only in Mitrovica,72 later in all District Courts of Kosovo.73 Because of persistent independence
problems, Regulation 2000/64 was adopted. It provided that on the request of the prosecutor,
defence counsel or accused, the UN Special Representative can designate an international
prosecutor, an international investigating judge and/or a panel of three judges with at least two
internationals, known as ‘Regulation 64 panels’.74 The option of mixed panels and an
international prosecutor was thus not limited to specific serious crimes or to criminal cases even.
The Bosnian War Crimes Chamber started on 9 March 2005 as an offspring of the ICTY’s
completion strategy.75 The Security Council had decided that the ICTY should finish its
proceedings in the trial chambers in 2008 and all activities in 2010 and had recommended to
transfer unfinished cases to competent national jurisdictions.76 As prior war crimes prosecutions
in Bosnia and Herzegovina had been problematic, a War Crimes Chamber within the Court of
Bosnia and Herzegovina and a Special Department within the Prosecutor’s Office were created.
In addition to a limited number of cases referred to it by the ICTY, the War Crimes Chamber can
also try locally initiated cases. For the first years both the Chamber and the prosecution
department will partly consist of international staff that will gradually phase out. This hybrid
characteristic will thus disappear, albeit that unlike the other tribunals, this Chamber is intended
to be permanent. ‘[W]hat The Hague began, Bosnia and Herzegovina will finish’77 and for the
first time in history cases are referred from an international tribunal to a domestic court.78 Also
crimes not previously investigated by the ICTY can be prosecuted in these courts. An agreement
between Bosnia and Herzegovina and the High Representative – having the final authority in
Bosnia and Herzegovina on behalf of the Peace Implementation Council established in the
Dayton Agreements – established an independent registry to assist the Chamber and propose
candidates to the High Representative for the positions of judges and prosecutors.79 
A comparison of these establishment histories reveals that all five tribunals were established in
totally different circumstances, which has had a fundamental impact on their specific features and
consequently on their potential. Already for this reason it is therefore hardly possible to speak
of ‘the’ promise of hybrid courts. One of the asserted promises of hybrid courts is for example
that they provide more ownership to the population most affected by the crimes than the purely
international courts like the ICTY and ICTR. The widely diverging establishment histories show,
however, that the national involvement in the establishment of the hybrid courts has varied
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extensively. As the temporary sovereign the UN had a monopoly on the design of the transitional
justice model in Kosovo and East Timor. In Kosovo no specific decisions were made on how to
deal with international crimes committed in the past. Conversely, in East Timor the Transitional
Administrator set up a fully-fledged transitional justice scheme by establishing a Reception Truth
and Reconciliation Commission80 and by promulgating Regulations on the Serious Crimes
Project, which on paper should be able to deal with twenty-five years of Indonesian occupation
and beyond. However, unlike East Timor and Kosovo, Sierra Leone and Cambodia had requested
the UN to assist in trials. In those territories, however, the UN did not have sovereign powers.
It faced existing States as negotiation partners, with specific ideas on the design of the process,
thus limiting the UN’s discretionary freedom. The Extraordinary Chambers and the Special Court
are clearly products of negotiations between the UN and the State concerned and reflect the
powers of the respective negotiating powers. Sierra Leone figured highly on the Security
Council’s agenda; the Cambodia trials were only backed by the less powerful General
Assembly.81 Unlike the Assembly, the Council could impose the establishment of a court. The
lengthy and assiduous negotiation process between Cambodia and the UN reflects this difference
in the balance of power between the Secretary-General and the Cambodian and Sierra Leonean
governments respectively. Not featuring on the agenda of the Security Council, Cambodia had
much more leverage than Sierra Leone. Consequently, the Extraordinary Chambers are more in
accordance with the demands of the requesting government than the Special Court.82 
Another example of a promise that has been ascribed to hybrid courts in general, but in fact
depends to a large extent on the – very different – establishment histories, especially the balance
of power between the UN and the government concerned, is that these courts would be more
impartial and independent than domestic courts. For example, the Cambodian government has
been more successful in the negotiations to control the target of the trials by limiting the mandate
of the court, than has the Sierra Leonean Government. Whereas President Kabbah had requested
a court ‘to try (…) those members of the Revolutionary United Front (RUF) and their
accomplices responsible for committing crimes (…)’,83 the Special Court’s Statute now provides
for general personal jurisdiction over those bearing the greatest responsibility, not limited to the
RUF.84 In fact, of the thirteen indictees only five are RUF members. However, the Extraordinary
Chambers Law does refer to one specific group: ‘senior leaders of Democratic Kampuchea and
those who were most responsible (…)’.85 Theoretically, others than the Khmer Rouge could be
‘most responsible’, but it is expected that only former Khmer Rouge members will be
prosecuted.86 
As the establishment histories, which diverge so extensively among the current examples of
hybrid courts, have a substantial impact on their promise in various respects, inter alia in the
areas of legitimacy (providing ownership without affecting impartiality and independence), it is
difficult to embrace any general statements on ‘the’ promise of hybrid courts in these respects.
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2.2. Different legal bases
Due to their diverging establishment histories the hybrid courts are, like the purely international
tribunals, not of a single mould.87 Their founding instruments and thereby their legal bases vary
substantially, which has important consequences for the questions of which legal order the courts
belong to and their legal personality (see next section) and the issue of their powers vis-à-vis
other States (see section 4.4). 
In the establishment of the Extraordinary Chambers in Cambodia a variety of legal documents
was involved: General Assembly and Commission for Human Rights resolutions calling for the
establishment, a General Assembly resolution approving the draft Agreement,88 an international
agreement with the UN and domestic laws. However, the actual establishment stems from a
domestic Act, which is thus the legal foundation of the Chambers.89 The Act was promulgated
two years before the conclusion of the Agreement with the United Nations and the Agreement
specifically mentions in its title that the prosecutions take place under Cambodian law.90 The
purpose of the Agreement is not to establish a legal basis for the trials, but to ‘regulate the
cooperation’ between the UN and Cambodia, with the Agreement as the ‘legal basis …for such
cooperation.’91 The international Agreement was then ratified into domestic law and the already
promulgated Law on the Extraordinary Chambers was amended in accordance with the
Agreement.92 
Also in the establishment of the Special Court for Sierra Leone both international and domestic
legislation played a part, but compared with Cambodia, their roles were just the reverse. After
a (non-Chapter VII) Security Council resolution requesting the Secretary-General to conclude
an Agreement with the government of Sierra Leone,93 it was the Agreement that actually
established the Special Court.94 The Statute is an integral part of that international agreement.95

As in Cambodia, the Agreement has been incorporated in domestic legislation: the Special Court
Agreement Ratification Act96 is Parliament’s ratification and implementation Bill of the – non-
self-executing – Agreement between the Government and the UN.97 
The courts in East Timor and Kosovo were not the result of negotiations and agreements with the
country concerned: unlike in Cambodia and Sierra Leone there was no legitimate government
to negotiate with. The UN itself acted as de facto government and promulgated regulations on
the establishment of the panels. The authority to do so derived from Chapter VII Security Council
resolutions. Indirectly, therefore, international instruments served as the legal basis for these
court systems. Nevertheless, these international instruments did not directly establish the courts,
but granted the UN administration the authority to promulgate domestic laws. The regulations
establishing these courts should be considered as domestic instruments. 
The Bosnian War Crimes Chambers and the War Crimes Department in the Office of the
Prosecutor are also based on domestic laws, albeit that the international community’s High
Representative would have had the power to adopt the law in case the national parliament would
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not do so. The independent Registry, on the other hand, is based on an agreement between the
High Representative and Bosnia and Herzegovina.98

It may therefore be concluded that a common legal basis is not a ground for grouping hybrid
courts into one category. In fact, although combinations of national and international legislation
were often involved in the establishment of the hybrid courts, their actual establishment occurred
under either an international agreement or a domestic law. The Special Court for Sierra Leone
resembles the ICC in that respect, as it is based upon an international agreement, albeit not
among a group of States, but between one State and an international organization. The other
hybrid courts mentioned are more like domestic courts, as they are rooted in domestic legislation,
albeit that international instruments have spurred on the adoption of domestic legislation or have
complemented it. Calling hybrid courts ‘hybrid’ because of their hybrid roots – domestic and
international instruments playing different parts – only confuses the picture: their manner of
establishment is what distinguishes these courts from one another, not what unites them. 
Moreover, the discussed models of the current hybrid courts are by no means exhaustive. One
could imagine the Security Council adopting a resolution under Chapter VII establishing a hybrid
court. The only difference with the ICTY and ICTR would then be that the hybrid court, unlike
the ICTY and ICTR, has both national and international staff, and, if that is considered a defining
element of hybrid courts (see section 3.2) jurisdiction over both international and domestic
crimes.99 In practice, imposing a hybrid court on a State against its will probably causes
difficulties, for instance in finding suitable and willing national judges.
Therefore, if one wishes to acknowledge the importance of ‘the variety of institutional models’100

rather than categorizing them all as hybrid courts it may be better to distinguish them according
to their different legal foundation.101 In Bosnia and Herzegovina a ‘mixed tribunal (structured as
a “court within a court”)’102 has been created. The same term could be used for the Extraordinary
Chambers, also accurately called a ‘court, established under Cambodian law but operating with
substantial international participation’103 or ‘a national court with international characteristics.’104

In Kosovo and East Timor there are ‘UN-administered mixed panels.’ The Special Court for
Sierra Leone, however, is a ‘treaty-based sui generis court of mixed jurisdiction and
composition.’105 
Of course, it is not always necessary for the colloquial name to exactly indicate the legal nature
of the court. However, the fundamentally different legal foundations of these courts do call into
question whether one can validly speak of ‘the’ promise of hybrid courts, as the legal basis has
a substantial impact on some of the areas in which hybrid courts are said to hold a promise. For
example, it has a bearing on domestic ownership and on the impartiality and independence of the
court. It is usually possible for the government concerned to unilaterally annul or amend a
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domestic law, but not an international instrument. It is even more questionable whether it is
possible to speak of ‘the’ promise of hybrid courts in comparison with the category of
‘international courts’, the latter referring to the ICC, the ICTY and the ICTR. Similar to these
three courts, the Special Court has been established by an international act and is, in that respect,
an ‘international court.’106 

2.3. Different legal orders and legal personalities
Some regard being part of the domestic legal order as a characteristic of hybrid courts.107

Considering their founding instruments, the Cambodian Extraordinary Chambers,108 the panels
in East Timor and Kosovo and the Bosnian War Crimes Chamber are indeed all part of the
domestic system and their legal status is that of a domestic court. The ICTY explicitly reiterated
this for the Bosnian War Crimes Chamber in Stankovich: ‘The State Court of Bosnia and
Herzegovina, of which the War Crimes Chamber is a component, is a court which has been
established pursuant to the statutory law of Bosnia and Herzegovina. It is thus a court of Bosnia
and Herzegovina, a “national court.” Bosnia and Herzegovina has chosen to include in the
composition of the State Court judges who are not nationals of Bosnia and Herzegovina. That is
a matter determined by the legislative authorities of Bosnia and Herzegovina. The inclusion of
some non-nationals among the judges of the State Court does that [sic! meant is: ‘not’] make that
court any less a “national court” of Bosnia and Herzegovina.’109 
However, the abovementioned theoretical possibility of a Security-Council-established hybrid
court and the extant Special Court for Sierra Leone belie this assumption of hybrid courts
necessarily being part of the domestic legal order. The Special Court is legally separate from the
judicial system of Sierra Leone.110 The fact that the Agreement has been ratified by a domestic
law does not alter this. The Ratification Act provides that: ‘[t]he Special Court shall not form part
of the Judiciary of Sierra Leone.’111 Offences are not prosecuted before the Special Court in the
name of the Republic of Sierra Leone.112 The Special Court’s Appeals Chamber explained that
the Special Court’s ‘description as hybrid should not be understood as denoting that it is part of
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two or more legal systems.’113 Part of neither the UN nor Sierra Leone, it is the only current
hybrid court that is formally completely separate from a domestic justice system. 
Having rights and duties that neither the UN nor Sierra Leone have and with the capability to
operate on the international plane, for instance through concluding agreements with States,114 the
Special Court is also the only hybrid court fulfilling the conditions of international legal
personality.115 The Extraordinary Chambers and War Crimes Chambers are part of domestic
courts and do not have independent powers on the international plane. For the panels in East
Timor and Kosovo the situation seems more complicated as they have been established by
regulations stemming from a UN Security Council Resolution. However, as has been stated
above, the UN Secretary-General’s Special Representatives in East Timor and Kosovo were
authorized to issue regulations with domestic, not international effect, and the panels established
only have rights and duties at the domestic, not the international level. 
Like the establishment history and the founding legal instrument, the domestic order also has a
bearing on some of the alleged promises of hybrid courts. Again with respect to the assumed
promise as regards ownership and independence and impartiality, courts that are part of the
domestic justice system are more likely to be subject to domestic influence than are courts that
are totally outside the domestic system. As this is not a common characteristic among hybrid
courts, this is yet another factor which cannot serve to assert the promise of ‘hybrid courts’ as a
model. 

3. The predominant commonality: hybridity, the mixture of the national and the
international

Having first discussed the most fundamental differences between them, the arguments for
nevertheless grouping these courts into the one category of ‘hybrid courts’ will now be examined.
In the panoply of names used for this new type of courts, as enumerated in the introduction, one
common element can be discerned: a mixture of national and international elements.116 Some
literature leaves it at that and rushes on to describe the category as a whole without asking or
answering the question in what respect that mixture occurs. Others specify it, but the deductive
approach is obfuscating: it is not clear whether merely the mixture in the current hybrid courts
is described or whether this particular mixture is considered as defining hybrid courts.117 Where
authors go beyond the statement that hybrid courts ‘are being fashioned out of national and
international elements’,118 or ‘a half-way house, a hybrid containing elements of domestic
prosecutions and an international process’,119 most refer either to the fact that the institutional
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apparatus (judges, prosecutors, registry and staff) is mixed,120 or that the applicable laws are
mixed,121 or both.122 Most leave open whether both elements have to be fulfilled in order to be
considered a hybrid court, or whether one suffices.123

Indeed, the current hybrid courts all display this ‘amalgam of local and international elements’124

with respect to staff and laws. However, as will be elaborated below, the degree to which they
do so varies a great deal. Furthermore, the element of a combination of national and international
law is better conceptualized in terms of the nature of the crimes than in terms of the nature of the
applicable law. 

3.1. Staff
Whilst domestic courts usually only employ nationals125 and international courts employ
nationals of States other than where the atrocities took place, the hybrid courts in East Timor,
Kosovo, Sierra Leone, Cambodia and Bosnia and Herzegovina indeed employ a mixture of
national and international staff. The term ‘staff’ as used here includes judges, prosecutors,
registrars and support staff. However, the way in which these courts do so differs widely. 
On the one end of the spectrum is Sierra Leone where the Statute of the Special Court provides
that the majority of the judges in the Trial and Appeals Chambers are appointed by the UN
Secretary-General and the remainder by the Sierra Leonean government.126 As those appointed
by the Sierra Leonean government need not be Sierra Leoneans, and theoretically could all be
internationals as well, the court can be – and in fact is – predominantly composed of
internationals.127 Also the Registrar and the Prosecutor are appointed by the Secretary-General.128

The only high official whom the Statute requires to be Sierra Leonean is the Deputy Prosecutor,
but in fact even for this position the Sierra Leonean government has appointed foreigners.129

Assisting staff is Sierra Leonean and international. 
On the other end of the spectrum are Cambodia’s Extraordinary Chambers where Cambodian
judges are in the majority. The international judges are nominated by the UN Secretary-General
but must be appointed by Cambodia’s Supreme Council of the Magistracy.130 A ‘super-majority’
rule has been developed so that always at least one international judge has to vote in favour for
a decision to pass.131 A Cambodian and an international serve as equal co-prosecutors132 and as
co-investigating judges.133 A special Pre-Trial Chamber is established to settle differences
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between the national and international co-investigating judges and co-prosecutors respectively.134

The Office of Administration is headed by a Cambodian; an international deputy is responsible
for the international matters.135

Along this ‘staff spectrum’ ranging from predominantly international to predominantly national
the Kosovo panels are on the Cambodian side. In Kosovo two types of hybrid panels are possible.
Initially, international judges and prosecutors were added to courts in Kosovo and they could
choose to sit on the bench or take over the prosecution.136 However, as they constituted a minority
on the panels, the international judges were often outvoted.137 According to the subsequent
Regulation 64 the UN Special Representative can designate an international prosecutor, an
international investigating judge and/or a panel of three judges with at least two internationals,
on the request of the prosecutor, defence counsel or accused.138 In comparison with the other
hybrid courts, the Kosovo court system is unique in that it is not institutionalized. ‘Rather, the
international judges permeate the court system, sitting in panels throughout Kosovo on a case-by-
case basis.’139 
Whilst in Kosovo hybridity in panels and prosecution is optional, in East Timor the UN
transitional administration’s regulations institutionalized them for specific ‘serious crimes’,
judged by Special Panels of two international judges and one East Timorese judge.140 The Deputy
General Prosecutor for Serious Crimes had exclusive prosecutorial authority over these crimes
and was an international,141 assisted by nationals.142 In practice, however, assistance was chiefly
provided by internationals.143 
The Bosnian War Crimes Chamber is innovative in that it explicitly provides for a ‘phasing-out’
scheme for the internationals. Starting with an international majority, it is envisaged that within
five years it will have purely national panels.144 
As in Kosovo, the 2003 Statute of the Iraqi Special Tribunal created a possibility for international
judges to be appointed by the Governing Council, without requiring international judges.145

However, when the 2003 Statute was replaced by the 2005 Law of the Supreme Iraqi Criminal
Tribunal, this possibility was narrowed down substantially. International judges may only be
appointed ‘in the event one of the parties is a state.’ Where the 2003 Statute still required the
appointment of non-Iraqis to advise and monitor the prosecutor and to advise the Investigative
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Judges, the 2005 Law makes this a mere discretionary possibility.146 Also in Ethiopia,
international involvement was limited to providing advice and support to the Special Prosecutor’s
Office.147 
In conclusion, with respect to the hybridity of the staff, it is true for all four of the most
frequently mentioned examples of hybrid courts, i.e. the courts in East Timor, Kosovo, Sierra
Leone and Cambodia, that they employ a mixture of international and national judges,
prosecutors and sometimes registry and assisting staff. This is also true for the more recent
Bosnian War Crimes Chamber. The predominance varies from very international (Sierra Leone)
to very national (Cambodia). Kosovo is exceptional in that international involvement has been
provided for, but that this has not been institutionalized. Whilst the domination of national or
international elements need not be defining for hybridity, the role of the internationals involved
probably is. Merely having international assisting staff is a very limited basis for a court to be
categorized as hybrid. The Nuremberg Tribunal also employed about 50% locals as assisting
staff,148 but is not likely to be considered a hybrid court. As international involvement in the
Ethiopian and Iraqi prosecutions has been limited to providing advice, these tribunals are not
discussed in this article as hybrid courts. It is acknowledged however that in the case of the Iraqi
trials the advisory role has in fact been substantial, in particular in the initial establishment of the
Tribunal.149 Moreover, if foreign judges are indeed appointed as is allowed under the Statute, it
will move further into the direction of being a hybrid court, although in that case the question
arises whether the staff’s involvement should not be termed foreign rather than international, as
will be elaborated below (4.2). 

3.2. Laws
‘L’application par ces tribunaux d’un droit ayant ses origines à la fois dans le droit international
pénal et dans le droit interne tant procédural que substantiel représente indéniablement le cœur
de ce nouveau modèle de juridictions.’150 Indeed, most of the literature mentions the fact that ‘the
applicable law consist[s] of a blend of the international and the domestic’151 as another
characteristic of hybrid courts. The hybrid panels in East Timor, Kosovo, Sierra Leone and
Cambodia, and also the newer one in Bosnia and Herzegovina, do have in common that they all
have to deal with a mixture of national and international law. However, even more so than is the
case with the hybridity in staff, the hybridity in applicable law varies greatly from one hybrid
court to the other. 
The documents establishing the hybrid courts in Sierra Leone, Cambodia and East Timor
mandate the panels to apply directly both substantive international criminal law and substantive
domestic law. In all three cases direct reference is made to crimes under international law and
under domestic law. Thus, the Extraordinary Chambers Law grants the Chambers the authority
to prosecute three specific crimes under the 1956 Penal Code of Cambodia (homicide, torture and
religious persecution) as well as the international crimes of genocide, crimes against humanity,
grave breaches of the 1949 Geneva Convention, the destruction of cultural property and crimes
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against internationally protected persons.152 Likewise, the Statute of the Special Court
incorporates both international crimes (crimes against humanity, violations of common Article
3 of the Geneva Conventions and of Additional Protocol II and other serious violations of
humanitarian law) and crimes under Sierra Leonean law (offences relating to the abuse of girls
and offences relating to the wanton destruction of property).153 The Serious Crimes Panels in East
Timor have the widest substantive jurisdiction of all hybrid courts. They have jurisdiction over
murder and sexual offences under the applicable Penal Code of East Timor and over international
crimes that include virtually all those covered by the ICC Statute and the international crime of
torture.154 Moreover, it is the only hybrid court, and the only international crimes court in general,
that claims universal jurisdiction.155 The fact that the constitutive documents of the Special
Crimes Panels and the Cambodian Extraordinary Chambers must be considered domestic law
(see 2.2) does not make the international crimes to which they refer crimes under domestic
legislation. The laws mandating the prosecutions are domestic; the laws criminalizing the
behaviour to which these laws refer are national and international.156 
By contrast, the hybrid panels in Kosovo and the War Crimes Chamber in Bosnia have
jurisdiction over crimes under domestic law only, albeit that the applicable domestic law also
incorporates international crimes. In the Kosovo courts international criminal law is applied
indirectly, ‘through the vehicle of pre-existing domestic legislation.’157 In Bosnia and
Herzegovina, legislation has been amended to include international crimes. In Kosovo the panels’
jurisdiction theoretically extends from annulling contracts to prosecuting genocide, but the FRY
Criminal Code, which is applicable to crimes committed during the armed conflict, does not
include crimes against humanity or the in international law important concept of command
responsibility. In Bosnia and Herzegovina two mixed Chambers have been established, one for
organized crime, economic crime and corruption and one for war crimes.
In respect of substantive law, therefore, some hybrid courts apply both domestic and international
law directly (Cambodia, Sierra Leone, East Timor), while other hybrid courts (in Kosovo and
Bosnia and Herzegovina) apply only domestic law. However, also in the latter case international
law can be influential, for example, in Kosovo where the domestic Yugoslav law on war crimes
refers to international law.158 Furthermore, international law can fulfil other roles besides
criminalizing conduct. In Kosovo, for instance, it has been determined that the applicable law
only applies to the extent that it does not conflict with UNMIK regulations and a list of
international human rights standards.159 The UNTAET Regulation establishing the Special Panels
includes a comparable arrangement on the compatibility of domestic law with international
human rights standards. The domestic applicable law consists of the ‘laws applied’160 in East
Timor prior to 25 October 1999, insofar as this has not been replaced by UNTAET regulations
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or subsequent legislation. The applicable domestic law also has to be compatible with
international human rights standards.161 Unlike the UNMIK Regulations, the Regulation
establishing the Special Panels for Serious Crimes explicitly provides that the panels should,
where appropriate, apply international law.162 
Whereas the Rules of Procedure and Evidence of the Special Court for Sierra Leone are
predominantly based on those of the ICTR with the possibility of amendments inspired by the
Sierra Leone Criminal Procedure Act,163 the Rules of Procedure of the Extraordinary Chambers
are primarily inspired by Cambodian procedural law, although amendments have been made to
the Extraordinary Chambers Law in order to improve the guarantee of international standards.164

In practice the differences in the hybrid applicability of laws are greater still. For example, even
though the Special Court also has jurisdiction over crimes under domestic law, the Prosecutor
has only charged international crimes. The procedural law applied in Sierra Leone is also chiefly
international. Whilst on paper the Special Court is thus hybrid in respect of the laws it applies,
in practice, where this element of hybridity is concerned, it is purely international. However, in
Kosovo and, especially initially, in East Timor, most convictions were convictions of ordinary
crimes. This difference may be partly explained from the different historical backgrounds. While
in Sierra Leone the prosecution could focus on only those ‘bearing the greatest responsibility’,
in Kosovo and East Timor prosecutors started out with overcrowded detention centres
necessitating ‘quick justice’ and leaving no time for charges of complicated international crimes.
This brief overview of applicable laws shows that although both national and international law
can indeed apply in all these hybrid courts, actual mixed applicability ranges from both bodies
of substantive law being directly applicable to international law playing only a marginal, indirect
role. At one end of the spectrum is the Special Court where certain domestic crimes could be
prosecuted in theory, but have not been in practice and where procedurally speaking virtually
only international law is applied. At the other end of the spectrum is the Bosnian War Crimes
Chamber where both procedurally and substantially only domestic law is directly applicable, with
the role of international law having been reduced to serving as the source of the crimes
incorporated in domestic law. Therefore, rather than arguing that a defining characteristic of
hybrid courts is that they apply both international law and domestic law, as most of the literature
does, it is probably more apt to say that they have jurisdiction over both international crimes
(whether first incorporated into domestic law or directly) and crimes under domestic law. 
However, even with this specification, if hybridity in laws, or better, crimes, is, as is alleged, at
‘the heart of the new model’ and is not merely a coincidental commonality of the current hybrid
courts, one would expect that in the assessment of the promise of hybrid courts particular
attention is paid to the promise of this particular hybridity. For example, one could imagine that
the inclusion of domestic crimes under the scope of jurisdiction would support ownership and
improve the connection with the domestic legal culture as in this way jurisdiction is tailored to
the particular conflict. However, the promise of hybridity in applicable laws is not commonly
elaborated upon. The reason for this is probably that hybrid courts are so different in this respect
that not only the promise, but even the relevance of defining hybrid courts by the hybridity in the
laws which they apply is debatable. Rather than turning it into a defining element, it should more
likely be considered to be only a ‘coincidental’ common characteristic of the current hybrid
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courts.165 The criterion of applicable law is quite random given the challenge facing hybrid courts
to solve obstacles commonly encountered by both domestic and international courts. These
obstacles arise because of the difficulties inherent in the prosecution of international crimes.
From the perspective of removing these obstacles, it is largely irrelevant whether the prosecution
of such international crimes takes place directly on the basis of international law or indirectly on
the basis of national law incorporating international law.166 

4. Common elements not captured by ‘hybridity’

Some common features of the current examples of hybrid courts are not covered by the concept
‘hybridity’, as they do not involve a mixture of the national and international. The literature
nevertheless sometimes considers these common features as defining characteristics of hybrid
courts. However, upon closer examination of five of those features – the seat of the court, UN
involvement, an ad hoc nature, no compulsory cooperation with third States and no assessed
contributions – it emerges that these features are not necessarily defining and could be
coincidentally common to the current hybrid courts. They are features with important effects on
the functioning of courts, and can be modified to enhance the effectiveness of courts, either
hybrid or not. 

4.1. Seat of the court
Unlike the ICTY, the ICTR, and – hopefully for the Netherlands – the ICC, all current hybrid
courts are located in the State where the atrocities took place. The promise attributed to this
factor is that it enhances domestic ownership by providing an ‘opportunity to connect and interact
with the civilian population in explaining the purpose of the Court and identifying their
expectations of it’.167 However, although much of the literature considers the domestic seat of
hybrid courts as a defining characteristic,168 locality is a feature of the current hybrid courts, but
not inherent in their design. For instance, the Agreement establishing the Special Court makes
relocation outside Sierra Leone possible ‘if circumstances so require.’169 The Court considered
this to be the case for the trial of Charles Taylor and for this case moved to The Hague.170 This
does not, however, affect the nature of the court as a hybrid court. The other way around, the
physical and psychological distance that has become characteristic of the ICTY and ICTR is not
inherent in purely international courts either. International courts could reside in the country
where the crimes took place, as was considered for the ICTR, if the security situation allows it.
Locality could be considered as a characteristic of the current hybrid courts that is not necessarily
a defining feature. Therefore, it cannot be said that because of their seat hybrid courts per se
provide more domestic ownership of trials or, alternatively, that because of their seat
international tribunals per se lack such domestic ownership.
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4.2. UN involvement
Some view UN involvement as a defining feature of hybrid courts. ‘(…) [I]n substance what
characterizes these four instances [East Timor, Kosovo, Sierra Leone and Cambodia] is the fact
that they are linked to the United Nations (...).’171 Indeed, in these four cases ‘(…) l’Organisation
des Nations Unis a joué un rôle déterminant quant à leur création soit sous la forme d’un accord
négocié avec le gouvernement concerné ou par l’adoption de règlement l’autorité administrative
des Nations Unis compétente.’172 
However, in this respect hybrid courts are no different from the purely international ICTY/ICTR
and ICC: in the creation of these courts, although very differently for the ICC, the UN also played
a key role. If one considers the ICTY and ICTR as the first-generation courts of this type, the
hybrid courts could indeed be called the ‘second-generation UN-based Tribunals.’173 However,
whilst the UN may have played ‘un rôle clef’174 in the establishment of these four courts, this key
role has varied substantially from hybrid to hybrid. It has ranged from acting as a transitional/
interim administrator establishing the courts in East Timor and Kosovo, to providing assistance
in Cambodia, to co-establishing in Sierra Leone. Furthermore, whereas the Secretariat was
involved in all four cases, the participation of other UN organs differed: the General Assembly
supported the Extraordinary Chambers, while the Security Council pushed for the Special Court
and created the (indirect) legal basis for the panels in Kosovo and East Timor. And if it is indeed
a defining characteristic that the ‘[t]ribunaux résultent soit d’un acte normatif de l’ONU soit d’un
accord passé entre l’Etat concerné et l’Organisation’,175 the Bosnian War Crimes Chamber does
not belong in this category, despite its mixed panel and jurisdiction over both national and
international crimes. Although perhaps originating in the completion of a subsidiary UN organ
(the ICTY), the War Crimes Chamber does not stem from a normative act of or agreement signed
by the UN. 
Hybridity implies a mixture of the national and the international, but the question arises whether
international involvement must necessarily be that of the UN or could also consist of the
involvement of a different organization or another State. Unless in the hypothetical case that a
country requests another country or organization to take over governance, only the UN can grant
the authority to establish panels through regulations as was done in Kosovo and East Timor.
However, the Special Court could also have been established by an Agreement between Sierra
Leone and for instance the African Union. Less hypothetically, at the nadir in the negotiations
between the UN and Cambodia on the cooperation for the Extraordinary Chambers, there was
thought of South African and Indian judges sitting on the bench, without any UN involvement.
A comparable issue arises with the Iraqi Tribunal if it is decided to use the option to appoint non-
Iraqi judges.176 Is the Tribunal then considered a hybrid court also if only American judges are
appointed (foreign involvement), or if judges from various nationalities are appointed (multi-
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national involvement),177 or if an international organization assists in the appointment
(international involvement) or is it only a hybrid court if the UN is involved? 
According to some, UN involvement is crucial, because UN aims are pursued: reconstructing
States and combating impunity.178 However, it is not self-evident that the UN holds the monopoly
over these objectives. Apart from in enforcement situations, States or other international
organizations can also assist in rebuilding justice systems. Likewise, as illustrated by the fact that
the ICC may on the basis of the complementarity principle have to give right of way to States
exercising universal jurisdiction,179 the struggle against impunity is also an aim to which States
other than the State directly affected can make a contribution. Therefore, mixed panels of
national and foreign judges, without UN involvement or even international or multi-national
involvement, could also pursue these aims. UN involvement is thus not necessarily a defining
feature of hybrid courts. 

4.3. Ad hoc nature
Some consider ‘ad hoc-ism’ another characteristic of hybrid courts. They ‘have been created on
an ad hoc basis to respond to special situations.’180 So far this has been true and it distinguishes
these courts from the permanent ICC. However, this feature also characterizes the non-hybrid
ICTY and ICTR. It immediately illustrates the inappropriateness of language distinguishing the
hybrid courts from the ICTY and ICTR by referring to the former as hybrid courts and to the
latter as ‘ad hoc courts.’181 One way to distinguish them is to refer to the ICTY and ICTR as
(direct) Chapter VII courts. As it is theoretically possible that the Security Council establishes
a hybrid court, this would then be a hybrid Chapter VII court. Leaving aside the terminological
battle, a more fundamental question is what ‘ad hoc’ means. Whilst all these courts have indeed
‘been created on an ad hoc basis to respond to special situations’,182 it does not necessarily imply
that ‘[t]hey have a temporary nature’183 and are ‘bound to disappear’ once they ‘accomplish a
certain objective.’184 The validity of this statement depends on who ‘they’ are. Certainly, in Sierra
Leone and Cambodia the Court and Chambers were established as a temporary project, like the
ICTY and ICTR. However, it is intended that the courts in Bosnia and Kosovo will continue to
exercise jurisdiction over both national and international crimes. What will disappear however,
and in that sense is indeed ad hoc in the meaning of temporary, is the hybridity in staff. 
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185 Different: Romano et al., supra note 9, p. 113 : ‘Sous l’angle juridique, la différence majeure réside dans  le fait que pour le Kosovo ou le
Timor oriental, tous les Etats membres de l’ONU dont la Yugoslavie et l’Indonésie, sont, au regard de la Chartre, censés coopérer avec les
Tribunaux pénaux internationalisés dans la mesure où leur autorité découlent de résolutions du Conseil de Sécurité.’ 

186 Pellet, supra note 7, p. 440, Cassese, supra note 10, pp. 9-10, Romano et al., supra note 9, p. 121.
187 Different: Knoops, supra note 122, p. 540.
188 Cf. the Security Council demanding that Libya transfer those implicated in the Lockerbie case, UN Docs. S/RES/748 (1992) and S/RES/731

(1992) and the obligations on UN Member States to co-operate with the International Independent Investigation Commission established
pursuant to Security Council Resolutions 1595 (2005), 1636 (2005), 1644 (2005) and 1686 (2006).

189 UN Doc. S/2000/915, supra note 32, para. 10. 
190 Press Release Special Court for Sierra Leone, ‘No country found to take Sankoh for medical treatment’, 11 June 2003, http://www.sc-sl.org/

Press/pressrelease-061103.html (last accessed 10 February 2006). 
191 T. Ingadottir, ‘The Financing of Internationalized Criminal Courts and Tribunals’, in: Romano et al. (eds.), supra note 6, pp. 271-289, p. 271.
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4.4. No compulsory co-operation from third States
One of the key advantages of the Chapter VII courts, the ICTY and ICTR, in comparison with
national courts, is that the Security Council can oblige third States to co-operate with these
tribunals. The current hybrid courts, as part of a domestic system or established by an
international agreement not binding on third States, do not benefit from such compulsory
cooperation. Although indirectly based on a Chapter VII resolution, the panels in Kosovo and
East Timor do not have that power either;185 the resolutions granting administrating powers to
UNMIK and UNTAET bind third States to the extent that they have to recognize the power of
the transitional administrators to administer those territories. However, the decisions of the
Secretary-General’s Special Representative are no more binding upon third States than the
decisions of a regular sovereign of a third State would be. Some regard the fact that hybrid courts
lack a Chapter VII obligation for third States to cooperate with the court as a flaw inherent in the
model of hybrid courts.186 However, the fact that the operations of the hybrid courts in East
Timor, Sierra Leone and Kosovo have to a larger or lesser extent been hampered by this feature
does not mean that it is a defining characteristic of hybrid courts as such.187 Compulsory
cooperation by third States is not necessarily an exclusive feature of international courts
established by the Security Council. If the Council determines that the lack of cooperation by
third States and the consequent impunity of indictees ‘constitutes a threat to peace and security’
– in accordance with the rationale of the preambular paragraph in the ICC Statute providing that
international crimes constitute a threat to the peace –, it can oblige States to cooperate with any
court, hybrid courts included, even purely domestic courts.188 A Chapter VII resolution could
oblige States to co-operate with the tribunal in general terms, as was considered189 and
requested190 for the Special Court, or in a specific case. 

4.5. No assessed contributions
‘One of the most important departures of the internationalized criminal tribunals from typical full
international tribunals is the way they are funded.’191 The ICTY, ICTR and ICC are funded by
assessed contributions: in accordance with a predefined scale of assessment the costs of the
Chapter VII courts are borne by the UN member States and those of the ICC by States that are
parties to the ICC Statute. The current hybrid courts are not funded in this way. However, this
is where the commonality ends. The Kosovo and East Timorese justice projects are partly funded
from the respective UN Administration’s budgets and partly by the national budget of those
territories. The Extraordinary Chambers are partly funded by Cambodia, but primarily by
international donors. The Special Court is entirely funded by voluntary international
contributions. As has proven to be the case for the seat of the court, ad hoc-ism (depending on
the interpretation of the term), UN involvement and the lack of compulsory cooperation of third
States, the absence of assessed contributions is not a given aspect of hybrid courts. It may be a
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192 Recommended by the Secretary-General in UN Doc. S/2004/616, supra note 5, para. 43.
193 P. Akhavan, ‘Beyond Impunity: Can International Criminal Justice Prevent future Atrocities?’, 2001 American Journal of International Law,

pp. 7-31, p. 31.
194 See note 3 and accompanying text, supra.
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common characteristic of the current hybrid courts, but in the theoretical example of a hybrid
court established by the Security Council, assessed contributions are also conceivable.192 
In conclusion, at least the following observations should thus be made with respect to these five
examples of features that are allegedly common to the current hybrid courts. First, it emerges
upon closer examination that many of the features only appear shared on the surface, but actually
differ substantially. Second, many of the commonalities are only negative characteristics, such
as for instance the absence of assessed contributions, in the sense that they reveal what all do not
have, rather than what all do have. Finally and most importantly, the features identified may be
common to the current hybrid courts, but they are not necessarily defining components of hybrid
courts. For all these reasons, it is thus unjustified on the basis of these features allegedly shared
by hybrid courts to ascribe a certain promise or drawback to hybrid courts as a category as a
whole. Without changing the nature of the court some of these features could be amended so that
those characteristics that actually enhance the potential of courts to face certain challenges are
preserved, while features that cause weaknesses in the court’s system can be improved, such as
the lack of compulsory cooperation and the absence of assessed contributions. 

5. Conclusion

‘Judicial romanticism’193 about what courts can achieve, poses the risk of unfair evaluation. More
fundamentally, it inevitably leads to disillusionment that might undermine rather than boost faith
in the rule of law which is already weak in societies with a past of gross violations of human
rights. 
Considered in that light, the aim of this article has been to mitigate false expectations of hybrid
courts stemming from the great promise ascribed to this new type of courts. Hybrid courts have
been presented as combining the best and avoiding the worst of international and domestic
justice, particularly as regards legitimacy, capacity and norm penetration.194 This article has not
provided an assessment of the asserted promise itself, but has questioned the oft neglected
assumption of the homogeneity of the category of hybrid courts. The analysis has shown that,
first, in fundamental respects such as establishment histories, legal constitutions and legal orders,
the current hybrid courts are essentially different. Second, the only defining common feature of
the current hybrid courts is that they have panels of both domestic and international judges.
Third, hybrid courts also share features such as a seat in the country where the crimes were
committed, an ad hoc nature, UN involvement, a lack of compulsory cooperation from third
States and a lack of assessed contributions. However, in these respects they either do not differ
from purely international courts like the ICTY, ICTR and ICC or they do, but are upon closer
examination also among themselves so different in these respects, that these features cannot be
considered common. Furthermore, even if these characteristics are in fact shared, they are not
necessarily defining: it is also possible to develop courts that are still hybrid courts while
changing those features. 
Literature ascribing great promise to ‘the model of hybrid courts’ is thus based on a risky
assumption. Ascribing promise to a model is only valid if the promise follows from the defining
features of the model. Upon closer examination the model of hybrid courts appears to have panels
composed of both domestic and international judges as the only defining commonality. It is
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highly questionable whether all of the promise ascribed to the model can be based on this one
feature. 
If correctly implemented, mixed panels can indeed contain a promise in the areas of legitimacy,
capacity and norm penetration. However, hybridity of panels alone can never suffice to achieve
those aims. Other factors, some of which the hybrid courts thus far established happen to have
in common, but most of which vary between them, are at least as important. Ownership for
instance depends on more than the participation of domestic judges or other staff in the trials;
local participation in the decision making preceding the establishment of the court and local
affinity with the outcome of the trials are also vital. The thus far common, but not defining,
feature of hybrid courts’ local seat contributes to ownership of the trials, but factors on which
hybrid courts vary extensively, like establishment histories and outreach, are as crucial. Likewise,
(the appearance of) impartiality and independence may be supported by international
participation in the decision making process leading up to the establishment of the court and in
the judicial process, but also heavily depends on the extent to which hybrid courts are embedded
in the domestic legal order and the character of that legal order, which differs from one hybrid
court to the next. Hybrid panels offer potential for the transfer of skills. Nonetheless, the
availability of sufficient resources and specific development programmes targeted at enhancing
the domestic justice system are as decisive. Similarly, while the model of mixed panels is
promising for norm penetration, other factors such as the legal order of which hybrid courts are
part, the available resources and the mandate, are also influential for the fulfilment of the
promise. Again, great differences exist between hybrid courts in these respects.
A similar argument could be made for the pitfalls often ascribed to hybrid courts, such as a lack
of Chapter VII powers and of assessed contributions. These elements may be shared by the
current hybrid courts, but they are not inherent in the model of hybrid courts, just as it is not
intrinsic to the model of purely international courts to reside outside the country where the
atrocities took place. 
To cap it all, the promise which the literature has ascribed to hybrid courts is unlikely to depend
only on the greatest common denominator of the current hybrid courts, namely mixed panels. In
fact, also the non-defining common features and the characteristics in which they differ among
themselves are crucial for the extent to which hybrid courts can fulfil the expectation of
combining the best and avoiding the worst of purely domestic and purely international trials. For
a correct analysis of the promise offered by hybrid courts and for the design of future courts it
is thus essential to consider the impact of various factors other than mixed panels. As there is no
one-size-fits-all ideal model, the design must depend on the different circumstances under which
the courts have to operate, the different challenges they face and the different aims pursued. Only
then courts established in a specific context to prosecute international crimes, be they
international or hybrid, have any chance of fulfilling (part of) the great expectations set for them.
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