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Fundamental Rights and the EU Internal Market:
Just how Fundamental are the EU Treaty Freedoms?
A Normative Enquiry Based on John Rawls’ Political Philosophy

Nik J. de Boer*

1. Introduction

Should the EU Treaty freedoms - the free movement of goods, persons, services and capital — be seen as
fundamental rights? And should we thus see them as hierarchically equal to other fundamental rights?
The answer of the European Court of Justice (CJEU) to these two questions seems to be in the affirmative,
as its judgments on conflicts between the Treaty freedoms and fundamental rights attest - most notably
the cases of Schmidberger,! Omega,* Viking® and Laval.* For example, in Schmidberger, which concerned
a conflict between the free movement of goods and freedom of speech, the CJEU held that ‘the interests
involved must be weighed having regard to all the circumstances of the case in order to determine whether
a fair balance was struck between those interests.> Thus the CJEU considered the Treaty freedoms to be
on a par with fundamental rights.® The Charter of Fundamental Rights of the European Union appears
to confirm this, in so far as it qualifies the free movement of workers, services and establishment as part
of Article 15 on the freedom to choose an occupation and the right to engage in work.” However, the idea
that we should see the Treaty freedoms as fundamental rights and thus as hierarchically equal to other
fundamental rights, cannot be assumed as obvious.

My starting point is the idea of the political philosopher John Rawls that ‘[e]ach person possesses
an inviolability founded on justice that even the welfare of society as a whole cannot override’® It is
for this reason that we protect persons’ fundamental rights: we consider persons to have certain basic
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interests that are fundamental and therefore deserve special protection. This form of protection is often
offered in the form of fundamental legal rights that have a special weight when balanced against other
considerations. It means that they cannot be easily overridden on the basis of the general interest, such
as maximizing economic efficiency.’

Seeing the Treaty freedoms as fundamental rights seems to deny this special feature of fundamental
rights, namely as specially protected interests of the person that carry independent weight vis-a-vis other
considerations. The Treaty freedoms are commonly justified with direct reference to the general interest.
They are instrumental towards achieving an internal market in the EU and so to maximise economic
welfare. They make possible the free movement of all factors of production, i.e. work, services, goods
and capital, within the EU. The aim of this is to lead to an optimal allocation of resources which, in turn,
serves to maximise wealth creation in the EU as a whole.!” But in order to see the Treaty freedoms as
fundamental rights we must establish that they serve a purpose beyond this general interest of wealth
maximisation."!

This is an important issue. Whether the Treaty freedoms are to be seen as fundamental rights and as
hierarchically equal should affect the way in which we think they are to be balanced in case of conflict,
in particular should it have an influence on the application of the proportionality principle.'? It is also
likely to affect the burden of proof in such cases.”* Moreover, the issue is relatively underexplored in the
current legal literature. In this article I argue that the Treaty freedoms should be seen as fundamental
rights where they protect equality of opportunity, but not where they protect ‘market access’ in a broader
sense. The CJEU should distinguish carefully between cases where equality of opportunity is at stake and
cases in which it is market access in a broader sense that is restricted. In cases where the Treaty freedoms
can be seen as protecting equality of opportunity, and where they conflict with other fundamental rights,
the Court is justified in construing the conflict as a right-right conflict in which a fair balance has to be
sought. Where the Treaty freedoms protect market access in a broader sense, the CJEU should regard
the protection of fundamental rights as more important, and be very careful in allowing restrictions on
fundamental rights for the purpose of protecting this market access.

This article uses the political philosophy of John Rawls and his philosophical arguments on
the justification of rights as a normative frame of reference.”” Rawls’ theory, whilst not flawless, is
probably the most influential contemporary theory about justice and his insights remain of continued
importance. Rawls was one of the first to offer a systematic and convincing alternative to the philosophy
of utilitarianism. He modernised traditional social contract theories and provided a political theory with
direct relevance for real political issues.'® It therefore provides a valuable point of reference. In this paper
I give a constructive interpretation of Rawls’ theory and justification of rights with the help of secondary
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literature on his work. My goal is to bring forward Rawls’ theory as a powerful justification of why we
should protect certain rights as fundamental rights and to understand which rights these are. A final
important point to note here is that the use of Rawls’ theory in this article rests on the assumption that
his principles of justice are an appropriate normative benchmark to assess the EU and its Member States
as a whole.

In the following I set out the normative framework based on Rawls’ theory required to answer the
central question of this paper (Section 3). On the basis of his theory I enquire why we should attach
priority to certain fundamental rights and which rights these should be. I argue that this gives us reason
to recognise two main types of fundamental rights, namely the basic rights and liberties associated with
the first principle of justice and the rights associated with the second principle of justice necessary to
achieve equality of opportunity. In the section thereafter (Section 4) I use this framework to evaluate
whether the Treaty freedoms can be seen as fundamental rights, and whether they are to be treated
as hierarchically equal to other fundamental rights. I achieve this by analysing the interpretation that
the CJEU gives to the Treaty freedoms and by arguing that the Treaty freedoms in many cases can be
seen as fundamental rights embodying the value of equality of opportunity. Nonetheless, the CJEU
increasingly seems to rely on a broader market access approach rather than an equal treatment approach
in interpreting the Treaty freedoms. Where equal treatment is not at stake the Treaty freedoms should
not be seen as fundamental rights. In Section 5 I offer some concluding thoughts. Before all this, however,
I give a minimum conceptual clarification of the notion of rights used in this article (Section 2).

2. Rights: moral, legal, fundamental

The notion of rights may be understood as referring to legal rights but also to moral rights. In the
introduction I have indicated a certain relation between these two types of rights, moral and legal,
without being very clear about how I conceive this relationship. In order to provide a minimum of such
clarity, I explain what I understand here by moral rights, legal rights and fundamental rights."”

For my purposes I find that Henry Shue provides a suitable account of moral rights."® He holds
that a moral right ‘provides (1) the rational basis for a justified demand (2) that the actual enjoyment
of a substance be (3) socially guaranteed against standard threats’" The first criterion entails that the
demand for the social guarantee of the enjoyment of a certain substance is supported by good reasons.
What counts precisely as a rational basis for a justified demand is subject to philosophical debate. In this
article I take Rawls’ arguments from the original position and reflective equilibrium, explained below,
as providing the requisite justification. As the definition here indicates, moral rights provide the rational
basis for their actual enjoyment. Essential to this conception of a moral right is that it places a demand
upon others and that ‘arrangements have been made for people with the right to enjoy it/ However, this
right standard can only provide a guarantee that is reasonable, not absolute. This is why Shue introduces
the notion of a standard threat. One way to understand this is that rights must provide protection not
against all possible threats, but against ‘predictable remediable threats.*!

Often, the social arrangement appropriate to provide the social guarantee for a moral right is the
institution of the law. In those cases, moral rights establish a moral ground for the protection of specific
legal rights. Yet the social guarantee of moral rights does not necessarily have to come in the form of
legal rights, ‘in other cases well-entrenched customs, backed by taboos, might serve better than laws’*
In other words, ‘there is no necessary inference from a rights-based position in political philosophy to a
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commitment to a Bill of Rights as a political institution’* In this paper I understand alegal right, as a specific
type of institutional arrangement, which entails that there exists a legal rule or principle that entitles a
person to the substance of that right and usually to bring suit for it in a court of law.?* Fundamental rights
are understood as legal rights of a specific nature. They belong to the realm of constitutional law and limit
the power of the state to make law.® They subject the highest political authority to legal constraints in
the form of specific legal rights.?® This often entails that these rights are in some way entrenched; in order
for them to be changed something more is required than the ordinary procedure of changing laws.?” This
may be coupled with the institution of judicial review, where reliance is placed on the judiciary in order
to effectuate matters of constitutional law against legislative majorities.?

In Rawls’ view not every matter of justice has to be settled at the level of constitutional law. Rawls
restricts this to the class of so-called constitutional essentials. These constitutional essentials are thus
matters of justice that are to be settled at the level of constitutional law, i.e. as higher law. The point of this
is to ensure that they prevail over contrary action by legislative majorities, so that the exercise of political
power is legitimate.” The choice of constitutional essentials is motivated by a concern for transparency.
Citizens must be able to check whether the political regime to which they are subject complies with
minimum standards of justice, but these standards must not be too numerous if they are to be able to do
s0.* A second consideration that informs the idea of constitutional essentials is that of judicial review.
Rawls does not hold that judicial review is always a requirement of justice, but the restriction of certain
aspects of justice to constitutional essentials seems to be informed by the idea that a judge should not
rule over all matters of justice.’® For Rawls then, the basic liberties and formal equality of opportunity
— explained below - are to be regulated as a matter of constitutional law.*?

3. Rawls’ conception of justice and rights

3.1. General features of Rawls’ conception of justice

For Rawls the question of justice concerns the way in which the benefits of cooperation in society are to be
distributed.” The primary subject of justice is therefore what he calls the basic structure of society, which
is ‘the way in which the major social institutions distribute fundamental rights and duties and determine
the division of advantages from social cooperation’* By these major social institutions Rawls means
‘the political constitution and the principal economic and social arrangements’® A main starting point
in Rawls’ theory, closely connected to his justification of rights, is that the requirements of justice must
not be dependent on a particular conception of the good life. Rawls’ goal is to develop a conception of
justice that is in some way neutral towards different ideas about what would be a worthwhile and valuable
life. The requirements of justice cannot be made dependent on such a conception of the good, because a
pervasive feature of modern democratic societies is the existence of a plurality of incommensurable and
irreconcilable conceptions of the good. In modern democratic societies citizens simply do not agree on
what constitutes the best way to live one’s life. A consequence is ‘that a continuing shared understanding
on one comprehensive religious, philosophical, or moral doctrine can be maintained only by the
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oppressive use of state power’** Rawls, therefore, aims to develop a conception of justice that is neutral
regarding these different conceptions of the good.?”

Rawls reasons that a particular conception of justice, justice as fairness, should regulate the basic
structure of society and he argues for it on the basis of two related arguments. First, he holds that a
particular conception of justice is justified if it matches our considered convictions of justice or extends
them in an acceptable way.*® The method here is to start from uncontroversial judgments about justice
that we have intuitively and to try to justify these as a coherent conception of justice on the basis of
more general principles. The process is one of continuously moving back and forth between concrete
judgments and principles until we have found a coherent set of principles that matches our considered
convictions on justice. This is called ‘a state of reflective equilibrium’*

Secondly, Rawls places himself in the tradition of the social contract theories and tries to carry
these theories to some higher form of abstraction. The principles of justice that should regulate the basic
structure of our society are the ones that we would accept in a position of freedom and equality. His well-
known thought experiment of ‘the original position’ models this situation. It is a hypothetical situation
in which human beings are represented as free and equal, and in which they decide on the principles
of justice that are to regulate the basic structure of society. The idea is that they choose on the basis of
rational self-interest for a set of principles of justice, but at the same time are restricted in the knowledge
they have about themselves. Rawls thus models the parties in the original position as deciding from
behind a so-called veil of ignorance. This veil ensures that certain morally arbitrary factors are not taken
into account when the parties decide upon the principles of justice and so ensures that they decide in a
position of freedom and equality. The veil of ignorance essentially makes that the persons in the original
position lack all particular knowledge about themselves, such as knowledge about their particular social
position in society, their natural talents and intelligence, and their individual conceptions of the good.
However, the persons do have some knowledge of what is worthwhile in life so that they are able to make
a decision on matters of justice. They have a general knowledge about society and themselves, know that
they have a particular conception of the good and that they want certain primary goods whatever their
particular conception of the good turns out to be. Roughly these primary goods are rights, liberties and
opportunities, and income and wealth.* On the basis of this knowledge the parties decide for a set of
principles of justice on the basis of rationality and self-interest.*" The idea is that the principles of justice
that result from this decision are the result of a fair agreement, hence the name of ‘justice as fairness.*

Rawls argues that the parties in the original position will choose for two principles of justice. The
first is that: ‘Each person has an equal right to a fully adequate scheme of equal basic liberties compatible
with a similar system of liberties for all.** Rawls’ list of basic liberties includes the right to vote and hold
public office, freedom of speech and assembly, liberty of conscience and freedom of thought, freedom
of the person and ‘the right to hold personal property and freedom from arbitrary arrest and seizure as
defined by the concept of the rule of law’** The basic liberties are roughly what jurists would normally
call civil and political rights.
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The second principle is the following:

‘Social and economic inequalities are to be arranged so that they are both:
(a) To the greatest benefit of the least advantaged, consistent with the just savings principle, and
(b) Attached to offices and positions open to all under conditions of fair equality of opportunity’*

The second principle has more of an economic focus and as we will see the rights to be protected under
it can be seen as similar to the Treaty freedoms. This principle applies to ‘the distribution of income and
wealth and to the design of organizations that make use of differences in authority and responsibility’*
The first principle affirming basic liberties has so-called ‘lexical’ priority over the second principle and
needs to be satisfied first. In short this entails that the basic liberties can only be restricted for the sake
of other basic liberties and that the basic liberties cannot be limited solely for the purpose of achieving
greater social and economic welfare.*” The second principle in itself also contains a lexical priority, in
the sense that fair equality of opportunity is lexically prior to the principle that social and economic
inequalities are to be arranged to the greatest benefit of the least advantaged. In the latter part of the
second principle ((a) in the above) Rawls names the difference principle. It limits considerations of wealth
maximization and efficiency, by indicating that such considerations are to be limited by considerations of
equality. More precisely, wealth maximization and efficiency has to be to the benefit of the least well-off
in society.*

3.2. Basic rights and liberties

The first principle of justice makes that certain basic liberties are to be given priority, rather than a general
principle of greatest equal liberty. The defence of such a general principle would be highly problematic
for two main reasons. Firstly, it is extremely difficult to come up with an adequate definition of freedom
that this principle requires. Secondly, it is impossible to measure the quantity of someone’s freedom,
because we lack a scale for making such quantitative assessments.*’

In order to avoid such difficulties Rawls argues that there are certain basic liberties that are more
important, because they protect the fundamental aims and interests of the persons in society.* Citizens,
therefore, do not wish to exchange a lesser liberty for attaining higher economic advantage. To explain this
priority he links the basic liberties to the conception of the person that forms a basis of his overall theory
of justice. He holds that the basic liberties form the necessary conditions for ‘the adequate development
and full exercise of the two powers of moral personality over a complete life, the development in which
citizens take a higher-order interest.”' These two powers are ‘the capacity for a sense of right and justice’
and ‘the capacity for a conception of the good’>* The capacity for a sense of justice is the ‘capacity to
understand, to apply, and normally to be moved by an effective desire to act from (and not merely in
accordance with) the principles of justice as the fair terms of social cooperation’* This capacity for a
sense of justice thus makes possible that citizens accept reciprocal obligations in society. The capacity for
a conception of the good Rawls describes as ‘the capacity to form, to revise, and rationally to pursue such
a conception, that is, a conception of what we regard for us as a worthwhile human life’**

Byascribing these two moral powers to persons in society, Rawls does not intend to make controversial
anthropological assumptions about what constitutes the essence of man. Rather, the two moral powers
are closely connected to Rawls’ image of society as ‘a fair system of cooperation over time’> This means
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that participants in society cooperate under a public system of rules in which they accept these rules on
the condition that others accept them as well. The idea of a fair system of cooperation thus involves the
idea of reciprocity. At the same time, within this scheme of cooperation participants try to achieve their
own conception of the good. In depicting society in this manner Rawls hopes to take society as we find it
in our ordinary human life as the basis of his theory, which he sees as a middle ground between ‘a society
of saints’ and ‘a society of the self-centered’* Because people can be participants in such a society of fair
cooperation, Rawls ascribes to them the two powers of moral personality that make such fair cooperation
possible.”” Since citizens need the two powers of moral personality in order to be able to be a ‘normal
and fully cooperating member of society over a complete life] they take a higher-order interest in being
able to develop and exercise these two powers.”® As we saw before, Rawls also assumes that the citizens
represented by the parties in the original position have a determinate conception of the good and that
they take special interest in realising it.* The basic liberties are necessary for persons to be able to fully
exercise and develop their two moral powers as well as realising their determinate conception of the
good. Therefore, the parties in the original position would choose them.® The parties opt for a principle
of justice that offers strong protection to liberty of conscience, as this ensures that they will be free from
oppression by others who disapprove of their conception of the good. Moreover, Rawls holds that the
development and exercise of our moral capacity for a conception of the good is a means to a person’s good
and in itself is part of a person’s good. This means that we do not only wish to lead our life on the basis
of a determinate conception of the good, but also that we may wish to revise this conception and strive
for a better understanding of why we should live our life in accordance therewith. Liberty of conscience
protects our exercise and development of this capacity and therefore the parties in the original position
would choose to give it strong protection.® They would also choose for strong protection of freedom of
association because ‘unless we are at liberty to associate with other like-minded citizens, the exercise of
liberty of conscience is denied.®

Similarly, persons’ higher order interest in the exercise and development of their sense of justice
means that they attach particular importance to certain basic liberties, in this case the political liberties.
Together with a form of representative democracy the political liberties of political speech and the press,
freedom of assembly and a right to vote ensure that citizens can publicly deliberate and secure the correct
application of the principles of justice to the basic structure. In addition, the political liberties ensure that
citizens can supplement the principles of justice in public discourse. In exercising their political liberties
citizens thus develop and exercise their sense of justice.*

Finally, the remaining basic rights and liberties protecting the integrity of the person and those
covered by the rule of law are supporting rights, in the sense that these are necessary to guarantee the
other basic liberties.* The basic rights and liberties protecting the integrity of the person are violated ‘by
slavery and serfdom, and by the denial of freedom of movement and occupation’ and include ‘freedom
from psychological oppression and physical assault and dismemberment’ as well as ‘the right to hold
personal property.® The basic rights associated with the rule of law include ‘freedom from arbitrary
arrest and seizure’®

In this way Rawls gives us strong reasons to attach great importance to these basic rights and
liberties, as the set of basic liberties is necessary to pursue a conception of the good at all and to maintain
fair terms of cooperation in society. However, his account needs to be supplemented by a set of basic
social and economic rights. The idea that citizens would choose for the priority of civil and political
rights when they do not have the assurance that their basic material wants are fulfilled, such as access to

56 Rawls 2005, supra note 29, p. 54.
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66 Rawls 1999, supra note 8, p. 53.



food, clothing, minimal education and medical care, ignores the indispensability of such basic material
wants in human life. It would mean that poor people in society, unable to afford food, would prefer their
rights of political participation over and above being well nourished.”” The parties in the original position
are therefore more likely to include in the first principle of justice the requirement that basic social and
economic needs are to be met. Without having these basic needs met, citizens are also unlikely to be able
to develop and fully exercise their two powers of moral personality.®

Nonetheless, the justification of the basic liberties, including these basic social and economic
rights, does not yet give us much reason to see the Treaty freedoms as fundamental rights. Although
Rawls mentions freedom of movement and freedom of occupation as supporting rights, these should
be interpreted narrowly and in relation to the other basic liberties, since they are supporting rights. The
second principle of justice has a more economic focus that allows a better link with the Treaty freedoms,
which under the first principle is absent. Freedom of movement should primarily be understood as
ancillary to the other basic liberties, for example by requiring the movement necessary to exercise
religious liberty or political liberty. Similarly, in my view the right to freedom of occupation as protected
under the first principle of justice must be given a narrow reading, namely primarily as a prohibition
on forced labour. This makes sense, since Rawls names free choice of occupation in conjunction with a
prohibition on ‘slavery and serfdom’ Moreover, in this way it is better to distinguish it from equality of
opportunity, protected under the second principle of justice to which I now turn.®

3.3. The principle of fair equality of opportunity and the difference principle

In addition to the rights that require protection on the basis of the first principle, the second principle
of justice also gives us good reason to protect a number of rights. Rawls maintains that the parties in
the original position choose the second principle because they make a conservative choice. Since the
parties in the original position do not know their particular position in society but do know that they
value primary goods and that they have a particular conception of the good, Rawls argues that they
would choose according to the ‘maximin rule’ The maximin rule ‘tells us to rank alternatives by their
worst possible outcomes: we are to adopt the alternative the worst outcome of which is superior to the
worst outcomes of others’” This leads to the adoption of the ‘difference principle’ because it is the most
favourable principle for the least advantaged in society when it comes to the distribution of income and
wealth. Whether this principle justifies the protection of specific rights is a matter of disagreement. One
may argue that it can be best achieved by income taxation and does not demand any specific fundamental
legal rights, in line with Rawls’ view on constitutional essentials.” Another view is that the difference
principle requires a right to a minimum income.”” However, for the purpose of this paper it is not
necessary to settle this issue here. More important is the principle of fair equality of opportunity.

The principle of fair equality of opportunity requires that different social positions remain available
to all in society. Since the second principle of justice mainly concerns the distribution of income and
wealth, an important dimension of the principle of fair equality of opportunity considers economic
opportunities. An important way to understand the different social positions to which equality of
opportunity applies is thus as ‘economic offices or vocations that generate income and wealth’” This
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economic focus of the principle of equality of opportunity, and the second principle more in general,
allows us to link it to the EU Treaty freedoms.

Rawls distinguishes fair equality of opportunity from formal equality of opportunity. Formal equality
of opportunity is the situation where all persons have only the same legal rights to access different social
positions. He takes this to be insufficient because it leaves the distribution of income and wealth too
much influenced by social contingencies, such as the fact that some people may not have been able
to develop their talents because of insufficient means to acquire a good education. In order to remedy
such contingencies that are arbitrary from a moral point of view, one needs to ensure that all also have
a fair chance to attain the higher social positions.”* According to Rawls this means that ‘those who are
at the same level of talent and ability, and have the same willingness to use them, should have the same
prospects of success regardless of their initial place in the social system’” The basic structure of society,
therefore, has to be arranged in such a manner that this fair equality of opportunity is ensured and goes
beyond the protection of only formal equality of opportunity. Formal equality of opportunity is thus part
of a wider principle of fair equality of opportunity.

There are three fundamental rights closely connected to formal equality of opportunity: free choice
of occupation, freedom of movement and freedom of information about jobs and prices.”® Together
they are necessary to achieve at least formal equality of opportunity. Citizens must have a legal right to
freely choose their occupation in order to have access to different social positions. Moreover, they need
the freedom of movement necessary to take up such a position, perform it or engage in training and
education required for it.”” Also they would need to have information about the different opportunities
offered and thus require freedom of information about jobs. Next to this, a right to advertise the prices
of services and products offered in those occupations is crucial to effectively exercise them. These rights
would need to be coupled to institutions that remedy uneven starting points. A possible candidate for
a right in this respect is a basic right to education.”® However, considering Rawls” idea of constitutional
essentials, he does not seem favourable towards the recognition of such a right as a fundamental legal
right.

3.4. The principle of fair equality of opportunity and the Treaty freedoms

The rights to freedom of occupation and freedom of movement in turn can be seen as closely related to
the Treaty freedoms. The reason to associate the Treaty freedoms with equality of opportunity would
be that they protect the equal opportunity of all market participants to compete and have access to the
market of another Member State regardless of their nationality. However, in order to demonstrate that
the Treaty freedoms can be fitted in this mould of equality of opportunity two things need to be shown.
First, Rawls’ principle of equality of opportunity requires that different social positions are open to all
individuals of equal talent and ability, whereas the Treaty freedoms apply not merely to individuals but
also to legal persons, most notably companies. In order to treat the Treaty freedoms as equal opportunity
rights, we must accept that the discrimination of companies on grounds of nationality limits the equal
opportunity of individuals. The argument that supports this is that in essence legal persons are no more
than a conglomeration of individuals: legal persons represent real persons and companies employ real
people. For this reason, it seems highly likely that discrimination on grounds of the nationality of legal
persons will have a negative effect on the opportunities of real people.”

Secondly, we still need to establish that the Treaty freedoms are in fact interpreted so that their
underlying rationale can be seen as promoting equality of opportunity. This is discussed below, where
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I wish to show that the CJEU’s interpretation does not always fit the equality of opportunity mould. In
fact, I hope to show that where the CJEU applies a so-called broad test of market access that catches
non-discriminatory measures it seems to move beyond protecting equality of opportunity by means
of the Treaty freedoms. This market access test is justified on the basis of the wealth-maximisation
considerations often said to form the basis of the internal market project. However, in the next subsection
I first wish to show that another ground for seeing the Treaty freedoms as fundamental rights is to be
rejected. That is the idea that they form part of an extensive right to private property, on the basis of
which any interference with trade would have to be justified.

3.5. Markets and property rights

Rawls does not include an absolute right to property in his list of basic liberties, in the sense that one
would have a basic right to freely dispose of one’s property without any legal constraints. He explicitly
excludes two conceptions of the right to property, namely ‘the right to include certain rights of acquisition
and bequest, as well as the right to own means of production and natural resources.® The view is thus
rejected that one is entitled, as a matter of justice, to the fruits of one’s labour and that any violation of a
right to property is also a violation of the precepts of justice.

Recognising such an absolute property right would make the second principle of justice obsolete,
as any redistribution of acquired wealth would conflict with such a right, for example redistribution
through income taxes. Moreover, it would be inconsistent with one of the overall premises underlying
Rawls’ theory, principally that one is not as a matter of justice entitled to have material advantage from
natural talents that are not deserved within themselves. This means that interference in the workings
of a free market system is not unjust per se. It is rather the rules of the overall just system that create an
entitlement as a matter of legitimate expectation to the product of one’s labour.®! A right to property
is necessary for us to have a degree of independence and privacy and is therefore required by the first
principle of justice. This is not to say, however, that any redistribution of income acquired through market
exchanges is unjust.®

Rawls, however, is not very clear on what his basic right to property includes. John Christman argues
that a distinction needs to be made between two sets of rights that we ordinarily understand as part of
the right to private property. On the one hand, property is taken to include the right to control the good
under one’s possession, i.e. to use it for one’s own purposes. This aspect of property is highly important
in our self-determination and in retaining our independence, and therefore in realising our conception
of the good. For example, in order to have a degree of privacy, it is important to have a physical area
closed off to other persons. However, it is the control of the physical space that is important. On the other
hand, property rights are ordinarily understood to have an income aspect, namely ‘the right to increased
benefit from (relinquishing) the ownership’®® Unlike the control aspect of property, the income function
is not closely related to the agent’s autonomy owning the good. The structure of the income aspect of
the right to property is closely connected to ‘the overall distribution of goods in the economy’® It is this
aspect of the right to property that can therefore be determined by distributional policies.* In Rawls’
theory, income rights would be determined by the distributive policies dictated by the second principle
of justice. It is the control aspect of the right to property that receives protection under the first principle,
because of its importance in realising our conception of the good.*

Consistent with this approach, Rawls holds that the right to private property does not extend to
the means of production. Therefore, he argues that justice as fairness can be realised both in a private
property economy, i.e. an economy in which the means of production are mostly privately owned, and
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in what he calls a socialist economy, i.e. an economy in which the means of production are mostly
publicly owned. He also holds that both types of economy are compatible with a system of markets, that
is, a system in which the prices of consumption goods are freely determined by supply and demand.
Economic arrangements that rely on a system of markets have the advantage of efficiency. But Rawls sees
a market system as having a more important advantage:

‘A further and more significant advantage of a market system is that, given the requisite
background institutions, it is consistent with equal liberties and fair equality of opportunity.
Citizens have a free choice of careers and occupations’’

In my view Rawls points here to the idea that if the basic structure is arranged so that it complies with the
principles of justice, market systems are consistent with such a system in two ways. Firstly, using markets
as a system in which the prices of consumption goods are freely determined by supply and demand is
compatible with the idea that the requirements of justice cannot depend on a particular conception of
the good. A just system must allow individual citizens to spend their fair share according to what they
think consists of a worthwhile life. I believe it is in this sense that a system of markets is consistent with
the requirements of (liberal) justice.®® Secondly, the use of markets is consistent with formal equality
of opportunity, because it allows citizens to freely choose their occupation. Given the background
institutions that correct for differences in natural endowment, it is also compatible with fair equality of
opportunity.

What is important, however, is that Rawls’ theory implies the ruling out of the idea that the Treaty
freedoms are part of an extensive right to property, on the basis of which any limitations on trade would
have to be justified as an infringement of that right. The main ground for seeing the Treaty freedoms as
fundamental rights would be that they embody equality of opportunity. In the next section I consider
whether the interpretation of the Treaty freedoms given by the CJEU is consistent with this idea.

4. The Treaty freedoms and their interpretation by the European Court of Justice

4.1. Legal framework and general characteristics of the Treaty freedoms

Article 26(2) TFEU defines the internal market as ‘an area without internal frontiers in which the free
movement of goods, persons, services and capital is ensured in accordance with the provisions of the
Treaties’ The Treaty freedoms thus form the core of the internal market. The basic provisions laying down
these freedoms are Article 34-35 TFEU for the free movement of goods, Article 45 TFEU for the free
movement of workers, Article 49 TFEU for the freedom of establishment, Articles 56 and 57 TFEU for
the freedom to provide services, and Article 63 TFEU for the freedom of capital.

Article 3 of the Treaty on European Union (TEU) names the establishment of an internal market as
one of the primary objectives of EU integration:

“The Union shall establish an internal market. It shall work for the sustainable development
of Europe based on balanced economic growth and price stability, a highly competitive social
market economy, aiming at full employment and social progress, and a high level of protection
and improvement’

Article 3 of the TEU thus links the establishment of an internal market by the EU to other goals to be
pursued by the EU. On this basis it seems reasonable to say that the establishment of the internal market
is not so much positioned as an end in itself, but serves rather to attain other (social) goals such as a high
level of employment and sustainable economic growth. Important in this respect is that the Treaty of
Lisbon introduced the wording of ‘a highly competitive social market economy’ to Article 3 TEU and has
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the possible result that the Treaty freedoms now have to be interpreted in a more ‘social’ manner.*” This
was signalled by Advocate General Cruz Villalon in the case of Santos Palhota and Others. There he holds
that since the entry into force of the Lisbon Treaty ‘it has been necessary to take into account a number
of provisions of primary social law which affect the framework of the fundamental freedoms.* However,
the effect of this bears not so much on the interpretation of the Treaty freedoms themselves, but rather
on their possible restrictions. As Cruz Villalén holds:

‘As a result of the entry into force of the Treaty of Lisbon, when working conditions constitute
an overriding reason relating to the public interest justifying a derogation from the freedom
to provide services, they must no longer be interpreted strictly. In so far as the protection of
workers is a matter which warrants protection under the Treaties themselves, it is not a simple
derogation from a freedom, still less an unwritten exception inferred from case-law. To the
extent that the new primary law framework provides for a mandatory high level of social
protection, it authorises the Member States, for the purpose of safeguarding a certain level of
social protection, to restrict a freedom, and to do so without European Union law’s regarding it
as something exceptional and, therefore, as warranting a strict interpretation. That view, which
is founded on the new provisions of the Treaties cited above, is expressed in practical terms by
applying the principle of proportionality’

Since the main question of this article is whether the Treaty freedoms in themselves should be seen
as on the same footing as fundamental rights, the question of restrictions is less important. What is
crucial is to determine whether the value these freedoms protect merit the claim that they can be treated
hierarchically equal to fundamental rights.

4.2. Non-discrimination

One of the key principles underlying the four freedoms is the principle of non-discrimination on
grounds of nationality, enshrined as a general principle of EU law in Article 18 TFEU. It requires that
goods, persons, capital and services originating from another Member State are treated the same as
those originating from the Member State itself. This also means that Member States retain regulatory
freedom as long as they treat the domestic factors of production the same as those coming from other
Member States.” The Treaty freedoms therefore prohibit measures that directly discriminate on grounds
of nationality, so-called distinctly applicable rules. Roughly, these are measures that subject goods and
persons from another Member State to a different burden in law as well as in fact.”

However, the Treaty freedoms do not merely prohibit such directly discriminatory rules. This would
allow indirectly discriminatory barriers to free movement to remain in existence because goods and
persons from different Member States could, in fact, be subject to different burdens although treated as
legally equal. In allowing individual Member States to lay down their own rules regulating goods and
persons they may subject those originating from another Member State to an extra regulatory burden.
The CJEU has therefore moved beyond interpreting the Treaty freedoms as merely prohibiting direct
discrimination.*

This is shown by the development of the CJEU’s case law on the free movement of goods. In the
renowned case of Dassonville it held that Article 34 TEU in principle prohibited ‘[a]ll trading rules enacted
by Member States which are capable of hindering, directly or indirectly, actually or potentially, intra-
Community trade’”® The CJEU thus interpreted free movement of goods broadly, making potentially the
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‘entire spectrum of the national legal order’ subject to review under the Treaty freedoms.” The formula
requires no discrimination between imported and domestic goods. This was explicitly affirmed in Cassis
de Dijon, where the Court struck down a German provision laying down that liqueurs had to have an
alcohol content of 25 per cent.”” In Cassis de Dijon the CJEU also introduced the principle of mutual
recognition stating that goods lawfully produced in one Member State should be allowed on the market
of another Member State, unless such restrictions could be objectively justified.”®

The difficulty with the CJEU approach in Cassis de Dijon and Dassonville was its broad scope; it
potentially brought all measures that affected trade in some way under the scope of the free movement
of goods. The interpretation of free movement of goods in Dassonville and Cassis de Dijon therefore
appeared to go far beyond what would be required by a discrimination test.”” However, a difference can
be made between so-called ‘dual-burden rules’ and ‘equal-burden rules. Dual-burden rules are those
that have the effect of subjecting imported goods to an extra regulatory burden. Rules that regulate the
content of goods, such as the rule in Cassis de Dijon, have such an effect. They make that imported goods
have to comply with two regulatory burdens, those of the Member State of origin as well as the Member
State into which they are imported. Therefore, they put imported goods at a disadvantage vis-a-vis
domestic goods. This is different for equal-burden rules: such rules do not subject imported goods to an
extra regulatory burden, but affect both imported and domestic goods equally, although they do have an
effect on the total volume of inter-state trade.'™ The idea that the Treaty freedoms also prohibit such dual
burden rules, unless objectively justified, can be seen as a more refined discrimination test.'”!

The distinction between equal-burden rules and dual-burden rules had an influence on the case
law of the CJEU, in particular the case of Keck.' In Keck the CJEU made a distinction between rules
regulating the characteristics of goods and provisions concerning selling arrangements. It ruled that
Article 34 TFEU did not prohibit provisions of the latter type in so far as they ‘affect in the same manner, in
law and fact, the marketing of domestic products and of those from other Member States’'” Nonetheless,
the distinction made in Keck between selling arrangements and the rules regulating the characteristics
of goods is not without its problems. This is evident if one looks at the cases of Familiapress, De Agostini
and Gourmet International, in which the CJEU refined its ruling in Keck in two important ways.'™* In
Familiapress the CJEU held that Austrian legislation that prohibited publishers from including prize
competitions in their newspapers and magazines restricted the free movement of goods. The reason
was that the Court held that ‘even though the national legislation is directed against a method of sales
promotion, in this case it bears on the actual content of the products, in so far as the competitions in
question form an integral part of the magazine in which they appear’!®> The CJEU thus held that certain
selling arrangements affect the product itself and therefore fall within the scope of Article 34 TFEU.

In De Agostini and Gourmet International the CJEU applied the ruling in Keck that rules concerning
selling arrangements may also restrict the free movement of goods if they have ‘a differential impact, in
law or in fact, for domestic traders and importers.'® In De Agostini the CJEU considered that a Swedish
prohibition on television advertising directed at children under the age of 12 could have such a differential
impact, as such advertising could be the only way to penetrate the market for foreign companies.'”’
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In Gourmet International the CJEU held that a Swedish law restricting the advertisement of alcoholic
beverages fell within the scope of Article 34 TFEU. This was because the law was ‘liable to impede access
to the market by products from other Member States more than it impedes access by domestic products’'®®

In the area of services the distinction between equal-burden and dual-burden rules is also important.
A service provider may be subject to such a double burden because he provides services in a state other
than where he is established. He may therefore have to satisfy a dual regulatory burden.'®” In the area
of the free movement of workers and the freedom of establishment the distinction between rules that
impose a dual burden and rules that impose a single burden plays a role too, for example in the case of
qualification requirements. However, when it comes to the establishment and free movement of workers
the distinction is less central, because only the regulation of the host state applies and measures that
do not impose a dual burden can be indirectly discriminatory.’® A good example of such measures are
language requirements; they do not impose a dual burden on migrants but nonetheless have a particular
detrimental effect on them. For this reason the CJEU gave a broad definition of indirectly discriminatory
measures in O’Flynn. It ruled that indirectly discriminatory are those measures that ‘affect essentially
migrant workers’ or those measures that ‘can be more easily satisfied by national workers than by
migrant workers or where there is a risk that they may operate to the particular detriment of migrant
workers’ ! Furthermore, it is not necessary to show that such measures actually have a detrimental effect
on migrants; it suffices that the measures are liable to have such an effect.!?

Regardless of the differences between the discrimination test with respect to the different Treaty
freedoms, interpreting the Treaty freedoms on the basis of a broad discrimination test, including seeing
double-burden rules as restrictions, is consistent with the idea that the Treaty freedoms protect the right
of market actors to have an equal opportunity to participate on the market of any other Member State.
Equal opportunity is not only impaired by measures that directly discriminate on grounds of nationality,
but also by those rules that subject out-of-state market participants to an extra regulatory burden. The
extraregulatory burden means that they are in an unequal position vis-a-vis domestic market participants.
This is because, insofar as it can be shown, the rules of a Member State have a differential impact on out-
of-state market participants and domestic market participants. The fact that the EU is characterised by
great legal diversity between its Member States means that even an interpretation of the Treaty freedoms
based on discrimination grants a broad scope to these freedoms. The crucial point is that on the basis of
this model the freedoms can still be seen as protecting equality of opportunity.'*?

In spite of all this, it is not always possible to fit the Treaty freedoms only into the equality of
opportunity mould. In its case law the CJEU increasingly adopts an approach focused on market access.
This approach, although this depends on the precise interpretation of the notion of market access, goes
beyond an interpretation of the Treaty freedoms based on promoting equality of opportunity.

Another problem is that the Treaty freedoms do not apply to wholly internal situations, and for this
reason do not prohibit so-called reverse discrimination. The Treaty freedoms do not prohibit measures
that favour foreign goods, capital, persons or services over national ones. Allowing such a reverse
discrimination is incompatible with an underlying rationale of equality of opportunity, as it allows non-
national market participants to have a competitive advantage over domestic market participants. This is
mitigated by the fact that it may be seen as a rule of jurisdiction: only where there is an inter-state element
does EU law apply, in other cases domestic law applies.'* The rule has also been eroded to some extent.'
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4.3. From double burden to market access

The test laid down by the CJEU in Keck was soon criticized for focusing too much on factual and legal
equality at the expense of asking whether rules concerning selling arrangements prevented market
access.''® In Leclerc-Siplec Advocate General Jacobs criticized the CJEU’s ruling and proposed a different
test. The case concerned a French fuel distributor that challenged a provision in French law that
prohibited the distribution sector from advertising on television. Jacobs held that by applying the Keck
test, the measure in question could be qualified as a selling arrangement not restricting Article 34 TFEU.
Nonetheless, Jacobs argued that the CJEU’s reasoning in Keck was unsatisfactory. According to him, ‘the
exclusion from the scope of Article 30 [now Article 34 TFEU] of measures which “affect in the same
manner, in law and in fact, the marketing of domestic products and those from other Member States”
amounts to introducing, in relation to restrictions on selling arrangements, a test of discrimination’'"’
Crucially, Jacobs held that if ‘an obstacle to inter-State trade exists, it cannot cease to exist simply because
an identical obstacle affects domestic trade’!'® Moreover, Jacobs held that restricting the application of
Article 34 TFEU along the lines of such a test would be incompatible with the aim of establishing an
internal market. The guiding principle for the interpretation of the free movement of goods had to be
‘that all undertakings which engage in a legitimate economic activity in a Member State should have
unfettered access to the whole of the Community market, unless there is a valid reason for denying them
full access to a part of that market’'" The decisive criterion had to be whether the national measures
substantially restricted market access.'*

This proposed market-access test by Advocate General Jacobs is considerably different from an
approach that focuses on factual and legal equality. Its underlying rationale goes beyond a prevention
of discrimination and therefore to ensure equal treatment for market participants. The interpretation of
the Treaty freedoms based on equality of opportunity leaves open the possibility that markets remain
fragmented along national lines and hinder the ‘realisation of greater economies of scale and wider
consumer choice in an integrating market.'?' Such fragmentation of national markets is problematic in
light of the aim of establishing an internal market that serves to maximise overall total efficiency, but
preventing such fragmentation is not required by equality of opportunity for market participants. For
example, very strict regulation of the use of particular goods in a Member State has an equal effect on
the opportunities of foreign and domestic market participants. However, such a regulation does have a
significant effect on inter-state trade and impedes the market access of out-of-state distributors of such
goods.'* In addition, the test focused on market access proposed by Jacobs does not require a differential
impact on foreign goods, persons or capital.'*

Nonetheless, the market-access test increasingly serves as the predominant approach to the Treaty
freedoms, although there is disagreement as to the precise meaning of the notion of market access.
In Leclerc-Siplec the Court simply applied the Keck test and did not adopt Advocate General Jacobs’
reasoning; however, it appeared to do so in other cases. In Alpine Investments, a case concerning the free
movement of services, the CJEU did apply a market-access test.'** There the CJEU held that a Dutch
rule prohibiting companies from contacting individuals by telephone without their consent to offer
them financial services was contrary to the freedom to provide services. Even though the rule had no
differential impact on domestic and foreign service providers, it was nevertheless held to be a restriction
on the free movement of services. The CJEU reasoned that it deprived the service providers from ‘a
rapid and direct technique for marketing and for contracting potential clients in other Member States™*
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and ‘directly affects access to the market in services in the other Member States and is thus capable of
hindering intra-Community trade in services.'” In Bosman, which concerned the free movement of
workers, the Court similarly focused on market access and required no differential impact on domestic
and out-of-state workers in order to find the measure contrary to Article 45 TFEU.'*

In the interpretation of the free movement of services, workers and the freedom of establishment,
the market-access test is now well established although there is disagreement as to how the notion should
be interpreted.'® This focus on market access can be traced back to Séger.'” The Court there held that the
freedom to provide services (Article 56 TFEU) required:

‘[N]ot only the elimination of all discrimination against a person providing services on the
ground of his nationality but also the abolition of any restriction, even if it applies without
distinction to national providers of services and to those of other Member States, when it is
liable to prohibit or otherwise impede the activities of a provider of services established in
another Member State where he lawfully provides similar services'*

In Sdger the CJEU thus formulated a broad test on the basis of which all national measures that potentially
restrict free movement are caught by the free movement provisions, although the Sdger formula leaves
open a number of different interpretations. The market-access test is now also used in the area of the free
movement of capital, where the CJEU has accepted the Sdger formula as the norm."

The crucial question in applying this market-access test is whether national measures substantially
hinder market access, in which case the national measures will be seen as a restriction on free movement.
An example of a case in which this was not held to be so was the case of Graf. In this case a German
national who worked in Austria, Mr Graf, challenged a rule of Austrian law which entitled employees
to compensation in case their employment relationship was terminated without their consent after a
period of three years or more. Mr Graf had voluntarily terminated his employment contract to take up
employment in Germany, but argued that the Austrian rule restricted the free movement of workers.
In his view it made moving to another state less attractive because by moving to Germany he lost the
opportunity of being dismissed in Austria and, consequently, the opportunity to claim compensation.
The CJEU rejected this view, because the entitlement to compensation was ‘dependent on a future
hypothetical event, namely the subsequent termination of his contract without such termination being at
his own initiative or attributable to him’'*> Moreover, this was considered to be ‘too uncertain and indirect
a possibility for legislation to be capable of being regarded as liable to hinder freedom of movement for
workers’'* In summary, the Austrian rule did not form a restriction on the free movement of workers,
because it did not substantially impede market access. Commentators have argued that the case of Keck
should be understood on the basis of this principle, namely that the selling arrangement which was
under scrutiny in Keck did not substantially hinder market access."**

With the rulings in Commission v Italy (Trailers) and Mickelsson and Roos the CJEU finally appears
to have opted for this approach. In these cases, the CJEU chose to apply the market- access approach
also in the area of the free movement of goods.”** In Trailers the CJEU ruled on an Italian law that
trailers could not be pulled by motorcycles. A number of Member States argued that the rule laid down
in Keck should be applied by analogy and that the Italian restriction on the use of trailers should be
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presumed legal. The Court however decided that the Italian prohibition constituted a restriction on
the free movement of goods. In essence, this was because the Italian prohibition prevented a demand
for trailers pulled by motorcycles from arising.”*® The Court distinguished three types of measures that
could constitute a measure of equivalent effect. Firstly, these are ‘measures adopted by a Member State
the object or effect of which is to treat products coming from other Member States less favourably’ '’
Secondly, measures for ‘goods coming from other Member States where they are lawfully manufactured
and marketed, rules that lay down requirements to be met by such goods (...) even if those rules apply
to all products alike’'*® But also ‘[a]ny other measure which hinders access of products originating in
other Member States to the market of a Member State’'* It was this latter test that the Court applied in
Trailers. The Italian rule prohibiting the use of trailers towed by motorcycles did not fall within the first
two categories, as it subjected Italian trailers to a similar burden as trailers coming from outside Italy by
regulating their use. But, by preventing a demand for such trailers from arising, it did hinder the market
access of such products on the Italian market.'*

The judgment in Trailers was confirmed by the CJEU’s decision in Mickelsson and Roos.'*' In
Mickelsson and Roos the main question was whether Swedish legislation restricting the use of water jet
skis to specially designated waterways and generally navigable waterways was compatible with the free
movement of goods. Again, the Court held that the severe restrictions on the use of jet skis in Sweden
were likely to affect the consumer demand for these products and therefore constituted a restriction on
market access.'*> The Court did maintain, however, that the Swedish measures for the most part could be
justified by the aim of protecting the environment.'*

4.4. The meaning of market access

A difficult issue is to determine what the notion of market access means precisely and what the rationale
of interpreting the Treaty freedoms on the basis of a market-access test is. Spaventa distinguishes
between three possible meanings of the notion of market access. Firstly, the meaning of market access
can be understood in economic terms. In a narrower view, market access then means ‘the ability for an
economic actor to gain access to a market on an equal footing with other economic operators.'* In a
broader view ‘any regulation can be seen as a potential barrier to access, since any regulation imposes
compliance costs.'* Taking this latter approach as the norm, the crucial question becomes whether or
not such regulation is arbitrary, and if it is, the restriction of market access is unjustified. As Spaventa
correctly notes and as we have seen in the two previous subsections, the tension between these two
economic interpretations is reflected in the case law of the CJEU."¢

The second possible meaning Spaventa distinguishes is what she calls the meaning based on an
intuitive approach. This intuitive approach is a middle way between the two different economic
interpretations of the notion of market access. It goes beyond a test based on discrimination, but tries
to provide a distinction for rules ‘which should be subjected to judicial scrutiny, and rules considered
neutral as regards intra-Community trade which should fall altogether outside the scope of the Treaty
free movement provisions.'” The problem with this intuitive approach is that it sufters from ‘definitional
deficiency’**® because it has no coherent normative underpinning. The intuitive approach therefore fails
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as a means to distinguish clearly between rules falling within the scope of the free movement rules and
those that do not.'*

The third possible meaning of market access is that based on the formal restrictions approach of
Advocate General Fennelly. On the basis of this approach, non-discriminatory measures that form a
necessary precondition for taking up a particular activity in another Member State, such as exercising
a specific profession or trading in certain goods, are contrary to the free movement provisions unless
objectively justified.”™® As with the intuitive approach, this approach based on formal restrictions has no
clear and coherent normative underpinning: there is no good reason why these formal restrictions are
caught under the free movement rules, whereas others are not.""

It is doubtful whether there is currently a coherent normative underpinning of the notion of market
access. Spaventa argues that the interpretation of the Treaty freedoms based on a market-access test in
essence means that the CJEU is protecting a right of the individual not to be subjected to unjustified
regulation in exercising an economic activity. In effect, this means that the Court now requires a
justification for all restrictions on economic freedom.'*? The real issue, according to Spaventa, is not one
of market access ‘but whether the measure in place regulating use, or any other rule for that matter, is
such as to discourage the importer from attempting to penetrate the market either because it reduces
the consumer base or it increases costs.'> The rationale for this interpretation, according to Spaventa,
can be found in ‘the broader aim of ensuring the competitiveness of the internal market as a whole, i.e.
the competitiveness of the sum of 27 national markets, and the need to dispose such rules which, either
because of the way they are drafted or because of economic and technological developments, are sub-
optimal or altogether unnecessary’.'>* Snell comes to a similar conclusion and holds that the notion of
market access serves to conceal a choice between an interpretation of the free movement rules on the
basis of discrimination and anti-protectionism, or an interpretation based on economic freedom.'* He
holds that if the latter option is the rationale for the Treaty freedoms, it means that ‘it would as a matter
of logic have to ban all rules limiting the commercial freedom of traders.'*

Thus, the most coherent justification of the notion of market access seems the broad economic view
identified in the above: any regulation is a potential barrier to market access, because it increases costs
or reduces the width of the market. It is such an approach that the CJEU seems to apply in cases such as
Trailers and Mickelsson and Roos. In its application, however, the CJEU adopts a more intuitive approach.
It does not necessarily engage in an economic analysis of the rules under scrutiny but applies the concept
of market access intuitively."”” Therefore, equality of opportunity does not seem to be the underlying
consideration in the interpretation of the Treaty freedoms.

4.5. Evaluation

To what extent should we then consider the Treaty freedoms as fundamental rights and see them as
hierarchically equal to other fundamental rights? On the basis of the foregoing analysis, we must make a
distinction between the situations in which the Treaty freedoms protect equality of opportunity and the
situation where they protect market access in a broader sense.

First, where the Treaty freedoms prohibit national measures that are discriminatory, including
where they subject out-of-state persons and goods to a double regulatory burden, they can be seen as
fundamental rights associated with the principle of fair equality of opportunity.

If we accept Rawls’ lexical hierarchy between his two principles of justice, we would have to accept
that there should be a hierarchical relation between those fundamental rights that we associate with the
first principle of justice and the Treaty freedoms. Only if we reject Rawls’ lexical ordering between the
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first principle of justice and the principle of fair equality of opportunity are we able to accept that in many
cases the Treaty freedoms are to be treated as being hierarchically equal to other fundamental rights. At
the end of this article I will briefly consider whether this is a viable option.

Secondly, where the Treaty freedoms prohibit national measures thatare not in this way discriminatory
but merely limit market access in the broad sense discussed in the two previous subsections, they should
not be seen as fundamental rights. In this interpretation the function of the Treaty freedoms is to ensure
the competitiveness of the markets of the Member States, which does not constitute an interest that
justifies these rights being awarded the status of fundamental rights. However, it has to be noted that
there is disagreement as to whether this broad market-access test is really what the Court relies upon in
its case law. As has been said, the notion of market access leaves open a variety of interpretations among
which is a test focused more on equal treatment.'*® In fact, the case law of the CJEU in this respect lacks
coherence.” Moreover, although some have argued that ‘the Keck distinction based on the type of rules
is no longer relevant}'® it has not yet been abandoned by the Court. The point I wish to make, however,
is that where the Court relies on a broad market-access test outlined in the previous two subsections,
it should not claim for the Treaty freedoms a status hierarchically equal to that of fundamental rights.
Therefore, in cases where there is a conflict between a fundamental right and a Treaty freedom the CJEU
should carefully distinguish between these two different interpretations of the Treaty freedoms.

5. Concluding thoughts

This article addressed the question of whether the Treaty freedoms should be seen as fundamental rights
and whether we should see both types of rights as hierarchically equal. The short answer to that question
argued for here is that at least a distinction needs to be made between different values or interests which
the Treaty freedoms can be seen to protect, i.e. equal opportunity and wealth maximization, and that
the CJEU currently fails to do so adequately. Only in the case where the Treaty freedoms protect equal
opportunity should they be seen as fundamental rights. This distinction should be reflected in the case
law of the CJEU.

That view is based ultimately on the idea that we protect persons’ fundamental rights, because we
accept that persons have certain basic interests that are fundamental and which therefore deserve special
protection. If we wish to establish that certain rights are equally fundamental or hierarchically equal, they
must equally protect such basic interests. To enquire what these basic interests are, what fundamental
rights they justify and whether this includes the Treaty freedoms, the political philosophy of John Rawls
was used as a normative framework.

On the basis of Rawls’ theory and justification for fundamental rights, it was concluded that as a
matter of justice we have reason to accord special protection to two classes of rights. Firstly, everyone is
entitled to a set of basic rights and liberties roughly comparable to traditional civil and political liberties
and rights, as well as basic rights to food, clothing, education and medical care. These rights are associated
with Rawls’ first principle of justice. On a strict interpretation of his theory, a basic right can only be
limited when necessary for the protection of another one of these basic rights. The second class of rights
is the class of rights associated with the principle of fair equality of opportunity. This principle gives us
strong reasons to recognise at least a right to freedom of occupation and a related right to freedom of
movement as fundamental rights.

On this basis it was argued that the EU Treaty freedoms can be seen as fundamental rights where
they protect the value of equality of opportunity. This is where they prohibit the - direct or indirect -
discrimination of market participants from other Member States on grounds of nationality, or where
they prohibit these market participants from being subjected to double regulatory burdens. In these
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situations the Treaty freedoms can be said to protect the right of out-of-state market participants to
compete equally with domestic market participants and therefore their equality of opportunity. However,
in certain cases the CJEU seems to adopt a broader market-access test. There the question seems not
so much whether national measures impinge on the equal opportunity of all market actors, but rather
whether the national regulation increases costs or reduces the width of the market for those market
actors without sufficient justification. On this interpretation the function of the Treaty freedoms is said
to be that of ensuring the competitiveness of the markets of the Member States. Important as that may
be, it cannot justify giving the Treaty freedoms the status of fundamental rights if we base ourselves on
Rawls’ political philosophy. The Treaty freedoms therefore should not be seen as fundamental rights
where they protect market access in this broad sense and the CJEU should carefully distinguish between
these different interpretations.

If we follow the normative framework of Rawls’ theory of justice strictly, we would have to conclude
that in all cases the protection of fundamental rights that fall under Rawls’ first principle of justice should
be given priority over the protection of the Treaty freedoms, because of the lexical priority of the first
principle. This entails that in any case of a conflict between a fundamental right that falls under the
first principle and a Treaty freedom, priority has to be given to the protection of the fundamental right.
However, Rawls’ strict hierarchical ordering between the different rights and principles of justice perhaps
has to be nuanced. Applying Rawls’ method of reflective equilibrium we may argue that his construction
of the priority of liberty is too strict, because it does not accord with our considered convictions about
justice that we find in legal practice, and that we thus should not categorically rule out restrictions on
basic liberties also on grounds other than that of protecting basic liberties. The philosopher James Griffin
appears to take such an approach. He does not rule out that fundamental rights may be restricted in
order to secure other interests such as greater general welfare, but he similarly holds that rights are
resistant to such trade-offs because the values which the rights protect are of particular importance.'®!
Possibly such an approach also fits better with the way in which fundamental rights in the European
Convention on Human Rights and the fundamental rights enshrined in the national constitutions of the
Member States often allow for a wide range of possible restrictions. The crucial point, however, is that
fundamental rights protect values that are of particular importance and therefore are resistant to trade-
offs against other interests.

Furthermore, we may also wish to reject Rawls” hierarchy between the basic rights and liberties
and equality of opportunity. The justification for a hierarchy between both types of rights lies mainly
in the idea that equality of opportunity deals mostly with the economic opportunities of individuals
and their eventual economic position in society, whereas the basic rights and liberties associated with
the first principle of justice protect more fundamental interests of individuals. However, a choice of
occupation may be judged so central for persons in realising their conception of the good that it merits
to be included among the basic rights and liberties. If individuals are denied a job because of features
not having to do with their talent and ability, this is likely to be a severe impediment to the realisation of
their conception of the good and not just an impediment to gain a greater amount of income. If so, the
position of the CJEU that there is no hierarchy between the Treaty freedoms and fundamental rights is
justified, but only to the extent that the Treaty freedoms can be seen to protect equality of opportunity. In
any case the Court should distinguish clearly between cases where equality of opportunity is at stake and
cases in which it is merely market access in the broad sense that is restricted. In cases where it is merely
this market access that is at stake, the CJEU should regard the protection of fundamental rights as more
important, and be very careful in allowing a restriction of fundamental rights in order to protect the
exercise of the Treaty freedom. Consistent with this it should take the protection of fundamental rights as
a starting point and ask whether the exercise of the Treaty freedom can justify a restriction, thus placing
the burden of proof on those willing to exercise the Treaty freedoms. On the other hand, in cases where
the Treaty freedoms can be seen as protecting equality of opportunity and where they conflict with other
fundamental rights, the Court would be justified in construing the conflict as a right-right conflict in
which a fair balance has to be sought.
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Finally, I wish to point to two difficult issues that arise if we take the Treaty freedoms as fundamental
rights where they protect equality of opportunity. First, can it be justified that third-country nationals
generally do not enjoy the same free movement rights? Must we not accept that third-country nationals
should similarly be able to rely on the Treaty freedoms? Or would difficulties in accepting that position
prompt us to reconsider the normative argument for seeing Treaty freedoms as fundamental rights?
These issues require further consideration.

Secondly, as we have seen, Rawls holds that formal equality of opportunity is part of a wider principle
of fair equality of opportunity, which in turn is part of a wider theory of justice that gives strong normative
grounds for redistributive policies. In the EU social and redistributive policies are still primarily organised
at the level of the Member States. Even though we may see the Treaty freedoms as fundamental rights
because they protect formal equality of opportunity, it seems increasingly problematic that these rights
are not coupled with wider social and redistributive policies, as they may be seen to undermine the
reciprocity that lies at the basis of the Member States” welfare systems.'* To quote Scharpf:

‘In the name of transnational solidarity, the Court has weakened or eliminated the nation-state’s
control over the balance of contributions and benefits and the boundaries of state generosity.
This does, indeed, create incentives for transnational mobility, and it may contribute to the
interweaving of European societies. At the same time, however, the extension of personal
mobility rights for individuals creates special burdens for national welfare states with high levels
of collectively financed services and transfers, and, thus, it also creates incentives favouring
convergence towards the liberal minimum of social protection’.'*?

This leads to two questions that deserve further exploration. Because formal equality of opportunity
is part of a wider principle of fair equality of opportunity, care should be taken that the protection of
formal equality of opportunity does not obstruct the maintenance of institutions that are to ensure this
wider fair equality of opportunity. This should be taken into account in the CJEU’s interpretation of the
Treaty freedoms. Furthermore, Scharpf’s analysis should also prompt us to further explore the contextual
preconditions as well as the consequences of projecting Rawls’ influential and important theory of justice
on the EU.
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